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Subpart A—Regulation System
GENERAL

§102-2.5 What is the Federal Manage-
ment Regulation (FMR)?

The Federal Management Regulation
(FMR) is the successor regulation to
the Federal Property Management
Regulations (FPMR). It contains up-
dated regulatory policies originally
found in the FPMR. However, it does
not contain FPMR material that de-
scribed how to do business with the
General Services Administration
(GSA). “How to” materials on this and
other subjects are available in cus-
tomer service guides, handbooks, bro-
chures and Internet websites provided
by GSA. (See §102-2.125.)

§102-2.10 What is the FMR’s purpose?

The FMR prescribes policies con-
cerning property management and re-
lated administrative activities. GSA
issues the FMR to carry out the Ad-
ministrator of General Services’ func-
tional responsibilities, as established
by statutes, Executive orders, Presi-
dential memoranda, Circulars and bul-
letins issued by the Office of Manage-
ment and Budget (OMB), and other pol-
icy directives.
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§102-2.15 What is the authority for the
FMR system?

The Administrator of General Serv-
ices prescribes and issues the FMR
under the authority of the Federal
Property and Administrative Services
Act of 1949, as amended, 40 U.S.C.
486(c), as well as other applicable Fed-
eral laws and authorities.

§102-2.20 Which agencies are subject
to the FMR?

The FMR applies to executive agen-
cies unless otherwise extended to Fed-
eral agencies in various parts of this
chapter. The difference between the
two terms is that Federal agencies in-
clude executive agencies plus establish-
ments in the legislative or judicial
branch of the Government. See para-
graphs (a) and (b) of this section for the
definitions of each term.

(a) What is an executive agency? An ex-
ecutive agency is any executive depart-
ment or independent establishment in
the executive branch of the Govern-
ment, including any wholly-owned
Government corporation. (See 40 U.S.C.
472(a).)

(b) What is a Federal agency? A Fed-
eral agency is any executive agency or
any establishment in the legislative or
judicial branch of the Government (ex-
cept the Senate, the House of Rep-
resentatives, and the Architect of the
Capitol and any activities under that
person’s direction). (See 40 TU.S.C.
472(b).)

§102-2.25 When are other agencies in-
volved in developing the FMR?

Normally, GSA will ask agencies to
collaborate in developing parts of the
FMR.

§102-2.30 Where and in what formats
is the FMR published?

Proposed rules are published in the
FEDERAL REGISTER. FMR bulletins are
published in looseleaf format. FMR in-
terim and final rules are published in
the following formats—
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(a) FEDERAL REGISTER under the
“Rules and Regulations’ section.

(b) Loose-leaf. (See §102-2.35.)

(c) Code of Federal Regulations
(CFR), which is an annual codification
of the general and permanent rules
published in the FEDERAL REGISTER.
The CFR is available on line and in a
bound-volume format.

(d) Electronically on the Internet.

§102-2.35 How is the FMR distrib-
uted?

(a) A liaison appointed by each agen-
cy provides GSA with their agency’s
distribution requirements of the loose-
leaf version of the FMR. Agencies must
submit GSA Form 2053, Agency Con-
solidated Requirements for GSA Regu-
lations and Other External Issuances,
to—General Services Administration,
Office of Communications (X), 1800 F
Street, NW, Washington, DC 20405.

(b) Order FEDERAL REGISTER and
Code of Federal Regulations copies of
FMR material through your agency’s
authorizing officer.

§102-2.40 May an agency issue imple-
menting and supplementing regula-
tions for the FMR?

Yes, an agency may issue imple-
menting regulations (see §102-2.50) to
expand upon related FMR material and
supplementing regulations (see §102—
2.55) to address subject material not
covered in the FMR. The Office of the
Federal Register assigns chapters in
Title 41 of the Code of Federal Regula-
tions for agency publication of imple-
menting and supplementing regula-
tions.

NUMBERING

§102-2.45 How is the FMR numbered?

(a) All FMR sections are designated
by three numbers. The following exam-
ple illustrates the chapter (it’s always
102), part, and section designations:
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Chapter

§102-2.85

Part

Section

(b) In the looseleaf version, the
month, year, and number of FMR
amendments appear at the bottom of
each page.

§102-2.50 How do I number my agen-
cy’s implementing regulations?

The first three-digit number rep-
resents the chapter number assigned to
your agency in Title 41 of the CFR. The
part and section numbers correspond to
FMR material. For example, if your
agency is assigned Chapter 130 in Title
41 of the CFR and you are imple-
menting §102-2.60 of the FMR, your im-
plementing section would be numbered
§130-2.60.

§102-2.55 How do I number my agen-
cy’s supplementing regulations?

Since there is no corresponding FMR
material, number the supplementing
material ‘601"’ or higher. For example,
your agency’s supplementing regula-
tions governing special services to
states might start with §130-601.5.

DEVIATIONS

§102-2.60 What is a deviation from the
FMR?

A deviation from the FMR is an
agency action or policy that is incon-
sistent with the regulation. (The devi-
ation policy for the FPMR is in 41 CFR
part 101-1.)

§102-2.65 When may agencies deviate
from the FMR?

Because, it consists primarily of set
policies and mandatory requirements,
deviation from the FMR should occur
infrequently. However, to address
unique circumstances or to test the ef-
fectiveness of potential policy changes,
agencies may be able to deviate from
the FMR after following the steps de-
scribed in §102-2.80.

§102-2.70 What are
class deviations?

individual and

An individual deviation is intended
to affect only one action. A class devi-
ation is intended to affect more than
one action (e.g., multiple actions, the
actions of more than one agency, or in-
dividual agency actions that are ex-
pected to recur).

§102-2.75 What timeframes apply to
deviations?

Timeframes vary based on the nature
of the deviation. However, deviations
cannot be open-ended. When consulting
with GSA about using an individual or
class deviation, you must set a time-
frame for the deviation’s duration.

§102-2.80 What steps must an agency
take to deviate from the FMR?

(a) Comnsult informally with appro-
priate GSA program personnel to learn
more about how your agency can work
within the FMR’s requirements instead
of deviating from them. The consulta-
tion process may also highlight reasons
why an agency would not be permitted
to deviate from the FMR; e.g., statu-
tory constraints.

(b) Formally request a deviation, if
consultations indicate that your agen-
cy needs one. The head of your agency
or a designated official should write to
GSA’s Regulatory Secretariat to the
attention of a GSA official in the pro-
gram office that is likely to consider
the deviation. (See the FMR bulletin
that lists contacts in GSA’s program
offices and §102-2.90.) The written re-
quest must fully explain the reasons
for the deviation, including the bene-
fits that the agency expects to achieve.

§102-2.85 What are the reasons for
writing to GSA about FMR devi-
ations?

The reasons for writing are to:
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(a) Explain your agency’s rationale
for the deviation. Before it can ade-
quately comment on a potential devi-
ation from the FMR, GSA must know
why it is needed. GSA will compare
your need against the applicable poli-
cies and regulations.

(b) Obtain clarification from GSA as
to whether statutes, Executive orders,
or other controlling policies, which
may not be evident in the regulation,
preclude deviating from the FMR for
the reasons stated.

(c) Establish a timeframe for using a
deviation.

(d) Identify potential changes to the
FMR.

(e) Identify the benefits and other re-
sults that the agency expects to
achieve.

§102-2.90 Where should my agency
send its correspondence on an FMR
deviation?

Send correspondence to: General
Services Administration, Regulatory
Secretariat (MVRS), Office of Govern-
mentwide Policy, 1800 F Street, NW,
Washington, DC 20405.

§102-2.95 What information must
agencies include in their deviation
letters to GSA?

Agencies must include:

(a) The title and citation of the FMR
provision from which the agency wish-
es to deviate;

(b) The name and telephone number
of an agency contact who can discuss
the reason for the deviation;

(c) The reason for the deviation;

(d) A statement about the expected
benefits of using the deviation (to the
extent possible, expected benefits
should be stated in measurable terms);

(e) A statement about possible use of
the deviation in other agencies or Gov-
ernmentwide; and

(f) The duration of the deviation.

§102-2.100 Must agencies provide GSA
with a follow-up analysis of their
experience in deviating from the
FMR?

Yes, agencies that deviate from the
FMR must also write to the relevant
GSA program office at the Regulatory
Secretariat’s address (see §102-2.90) to
describe their experiences in using a
deviation.
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§102-2.105 What information must
agencies include in their follow-up
analysis?

In your follow-up analysis, provide
information that may include, but
should not be limited to, specific ac-
tions taken or not taken as a result of
the deviation, outcomes, impacts, an-
ticipated versus actual results, and the
advantages and disadvantages of tak-
ing an alternative course of action.

§102-2.110 When must agencies pro-
vide their follow-up letters?

(a) For an individual deviation, once
the action is complete.

(b) For a class deviation, at the end
of each twelve-month period from the
time you first took the deviation and
at the end of the deviation period.

NON-REGULATORY MATERIAL

§102-2.115 What kinds of non-regu-
latory material does GSA publish
outside of the FMR?

As GSA converts the FPMR to the
FMR, non-regulatory materials in the
FPMR, such as guidance, procedures,
standards, and information, that de-
scribe how to do business with GSA,
will become available in separate docu-
ments. These documents may include
customer service guides, handbooks,
brochures, Internet websites, and FMR
bulletins. GSA will eliminate non-regu-
latory material that is no longer need-
ed.

§102-2.120 How do I know whom to
contact to discuss the regulatory re-
quirements of programs addressed
in the FMR?

Periodically, GSA will issue for your
reference an FMR bulletin that lists
program contacts with whom agencies
can discuss regulatory requirements.
At a minimum, the list will contain or-
ganization names and telephone num-
bers for each program addressed in the
FMR.

§102-2.125 What source of information
can my agency use to identify mate-
rials that describe how to do busi-
ness with GSA?

The FMR establishes policy; it does
not specify procedures for the acquisi-
tion of GSA services. However, as a
service to users during the transition
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from the FPMR to the FMR and as
needed thereafter, GSA will issue FMR
bulletins to identify where to find in-
formation on how to do business with
GSA. References include customer
service guides, handbooks, brochures,
Internet websites, etc.

Subpart B—Forms

§102-2.130 Where are FMR forms pre-
scribed?

In any of its parts, the FMR may pre-
scribe forms and the requirements for
using them.

§102-2.135 How do agencies obtain
forms prescribed by the FMR?

For copies of the forms prescribed by
in the FMR, do any of the following:

(a) Write to us at: General Services
Administration, National Forms and
Publications Center (TCPN), Warehouse
4, Dock No. 1, 501 West Felix Street,
Fort Worth, TX 76115.

(b) Send e-mail messages to:
NFPC@gsa-7FDepot.
(c) Visit our web site at:

www.gsa.gov/forms/forms.htm.

Subpart C—Plain Language
Regulatory Style

§102-2.140 What elements of plain lan-
guage appear in the FMR?

The FMR is written in a ‘‘plain lan-
guage’’ regulatory style. This style is
easy to read and uses a question and
answer format directed at the reader,
active voice, shorter sentences, and,
where appropriate, personal pronouns.

§102-2.145 To what do pronouns refer
when used in the FMR?

Throughout its text, the FMR may
contain pronouns such as, but not lim-
ited to, we, you, and I. When pronouns
are used, each subchapter of the FMR
will indicate whether they refer to the
reader, an agency, GSA, or some other
entity. In general, pronouns refer to
who or what must perform a required
action.

11

Pt. 102-3

PART 102-3—FEDERAL ADVISORY
COMMITTEE MANAGEMENT

Subpart A—What Policies Apply To Advi-
sory Committees Established Within the
Executive Branch?

Sec.

102-3.5 What does this subpart cover and
how does it apply?

102-3.10 What is the purpose of the Federal
Advisory Committee Act?

102-3.15 Who are the intended users of this
part?

102-3.20 How does this part meet the needs
of its audience?

102-3.25 What definitions apply to this part?

102-3.30 What policies govern the use of ad-
visory committees?

102-3.35 What policies govern the use of sub-
committees?

102-3.40 What types of committees or groups
are not covered by the Act and this part?

APPENDIX A TO SUBPART A OF PART 102-3—
KEY POINTS AND PRINCIPLES

Subpart B—How Are Advisory Committees
Established, Renewed, Reestablished,
and Terminated?

102-3.45 What does this subpart cover and
how does it apply?

102-3.50 What are the authorities for estab-
lishing advisory committees?

102-3.55 What rules apply to the duration of
an advisory committee?

102-3.60 What procedures are required to es-
tablish, renew, or reestablish a discre-
tionary advisory committee?

102-3.65 What are the public notification re-
quirements for discretionary advisory
committees?

102-3.70 What are the charter filing require-
ments?

102-3.75 What information must be included
in the charter of an advisory committee?

102-3.80 How are minor charter amendments
accomplished?

102-3.85 How are major charter amendments
accomplished?

APPENDIX A TO SUBPART B OF PART 102-3—
KEY POINTS AND PRINCIPLES

Subpart C—How Are Advisory Committees
Managed?

102-3.90 What does this subpart cover and
how does it apply?

102-3.95 What principles apply to the man-
agement of advisory committees?

102-3.100 What are the responsibilities and
functions of GSA?

102-3.106 What are the responsibilities of an
agency head?



§102-3.5
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otherwise noted.
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Subpart A—What Policies Apply to
Advisory Committees Estab-
lished Within the Executive
Branch?

§102-3.5 What does this subpart cover
and how does it apply?

This subpart provides the policy
framework that must be used by agen-
cy heads in applying the Federal Advi-
sory Committee Act (FACA), as amend-
ed (or ‘‘the Act”), 5 U.S.C., App., to ad-
visory committees they establish and
operate. In addition to listing key defi-
nitions underlying the interpretation
of the Act, this subpart establishes the
scope and applicability of the Act, and
outlines specific exclusions from its
coverage.

§102-3.10 What is the purpose of the
Federal Advisory Committee Act?

FACA governs the establishment, op-
eration, and termination of advisory
committees within the executive
branch of the Federal Government. The
Act defines what constitutes a Federal
advisory committee and provides gen-
eral procedures for the executive
branch to follow for the operation of
these advisory committees. In addi-
tion, the Act is designed to assure that
the Congress and the public are kept
informed with respect to the number,
purpose, membership, activities, and
cost of advisory committees.

§102-3.15 Who are the intended users
of this part?

(a) The primary users of this Federal
Advisory Committee Management part
are:

(1) Executive branch officials and
others outside Government currently
involved with an established advisory
committee;

(2) Executive branch officials who
seek to establish or utilize an advisory
committee;

(3) Executive branch officials and
others outside Government who have
decided to pursue, or who are already
engaged in, a form of public involve-
ment or consultation and want to
avoid inadvertently violating the Act;
and

(4) Field personnel of Federal agen-
cies who are increasingly involved with



Federal Management Regulation

the public as part of their efforts to in-
crease collaboration and improve cus-
tomer service.

(b) Other types of end-users of this
part include individuals and organiza-
tions outside of the executive branch
who seek to understand and interpret
the Act, or are seeking additional guid-
ance.

§102-3.20 How does this part meet the
needs of its audience?

This Federal Advisory Committee
Management part meets the general
and specific needs of its audience by
addressing the following issues and re-
lated topics:

(a) Scope and applicability. This part
provides guidance on the threshold
issue of what constitutes an advisory
committee and clarifies the limits of
coverage by the Act for the benefit of
the intended users of this part.

(b) Policies and guidelines. This part
defines the policies, establishes min-
imum requirements, and provides guid-
ance to Federal officers and agencies
for the establishment, operation, ad-
ministration, and duration of advisory
committees subject to the Act. This in-
cludes reporting requirements that
keep Congress and the public informed
of the number, purpose, membership,
activities, benefits, and costs of these
advisory committees. These require-
ments form the basis for implementing
the Act at both the agency and Govern-
mentwide levels.

(c) Examples and principles. This part
provides summary-level key points and
principles at the end of each subpart
that provide more clarification on the
role of Federal advisory committees in
the larger context of public involve-
ment in Federal decisions and activi-
ties. This includes a discussion of the
applicability of the Act to different de-
cisionmaking scenarios.

§102-3.25 What definitions apply to
this part?

The following definitions apply to
this Federal Advisory Committee Man-
agement part:

Act means the Federal Advisory Com-
mittee Act, as amended, 5 U.S.C., App.

Administrator means the Adminis-
trator of General Services.
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Advisory committee subject to the Act,
except as specifically exempted by the
Act or by other statutes, or as not cov-
ered by this part, means any com-
mittee, board, commission, council,
conference, panel, task force, or other
similar group, which is established by
statute, or established or utilized by
the President or by an agency official,
for the purpose of obtaining advice or
recommendations for the President or
on issues or policies within the scope of
an agency official’s responsibilities.

Agency has the same meaning as in 5
U.S.C. 551(1).

Committee Management Officer
(““CMO”’), means the individual des-
ignated by the agency head to imple-
ment the provisions of section 8(b) of
the Act and any delegated responsibil-
ities of the agency head under the Act.

Committee  Management  Secretariat
(“‘Secretariat’’), means the organization
established pursuant to section 7(a) of
the Act, which is responsible for all
matters relating to advisory commit-
tees, and carries out the responsibil-
ities of the Administrator under the
Act and Executive Order 12024 (3 CFR,
1977 Comp., p. 158).

Committee meeting means any gath-
ering of advisory committee members
(whether in person or through elec-
tronic means) held with the approval of
an agency for the purpose of delib-
erating on the substantive matters
upon which the advisory committee
provides advice or recommendations.

Committee member means an indi-
vidual who serves by appointment or
invitation on an advisory committee or
subcommittee.

Committee staff means any Federal
employee, private individual, or other
party (whether under contract or not)
who is not a committee member, and
who serves in a support capacity to an
advisory committee or subcommittee.

Designated Federal Officer (‘““DFO’’),
means an individual designated by the
agency head, for each advisory com-
mittee for which the agency head is re-
sponsible, to implement the provisions
of sections 10(e) and (f) of the Act and
any advisory committee procedures of
the agency under the control and su-
pervision of the CMO.

Discretionary advisory committee
means any advisory committee that is
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established under the authority of an
agency head or authorized by statute.
An advisory committee referenced in
general (non-specific) authorizing lan-
guage or Congressional committee re-
port language is discretionary, and its
establishment or termination is within
the legal discretion of an agency head.

Independent Presidential advisory com-
mittee means any Presidential advisory
committee not assigned by the Con-
gress in law, or by President or the
President’s delegate, to an agency for
administrative and other support.

Non-discretionary advisory committee
means any advisory committee either
required by statute or by Presidential
directive. A non-discretionary advisory
committee required by statute generally
is identified specifically in a statute by
name, purpose, or functions, and its es-
tablishment or termination is beyond
the legal discretion of an agency head.

Presidential advisory committee means
any advisory committee authorized by
the Congress or directed by the Presi-
dent to advise the President.

Subcommittee means a group, gen-
erally not subject to the Act, that re-
ports to an advisory committee and
not directly to a Federal officer or
agency, whether or not its members
are drawn in whole or in part from the
parent advisory committee.

Utiliced for the purposes of the Act,
does not have its ordinary meaning. A
committee that is not established by
the Federal Government is wutilized
within the meaning of the Act when
the President or a Federal office or
agency exercises actual management
or control over its operation.

§102-3.30 What policies govern the use
of advisory committees?

The policies to be followed by Fed-
eral departments and agencies in estab-
lishing and operating advisory commit-
tees consistent with the Act are as fol-
lows:

(a) Determination of need in the public
interest. A discretionary advisory com-
mittee may be established only when it
is essential to the conduct of agency
business and when the information to
be obtained is not already available
through another advisory committee
or source within the Federal Govern-
ment. Reasons for deciding that an ad-
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visory committee is needed may in-
clude whether:

(1) Advisory committee deliberations
will result in the creation or elimi-
nation of (or change in) regulations,
policies, or guidelines affecting agency
business;

(2) The advisory committee will
make recommendations resulting in
significant improvements in service or
reductions in cost; or

(3) The advisory committee’s rec-
ommendations will provide an impor-
tant additional perspective or view-
point affecting agency operations.

(b) Termination. An advisory com-
mittee must be terminated when:

(1) The stated objectives of the com-
mittee have been accomplished;

(2) The subject matter or work of the
committee has become obsolete by the
passing of time or the assumption of
the committee’s functions by another
entity;

(3) The agency determines that the
cost of operation is excessive in rela-
tion to the benefits accruing to the
Federal Government;

(4) In the case of a discretionary ad-
visory committee, upon the expiration
of a period not to exceed two years, un-
less renewed;

(5) In the case of a non-discretionary
advisory committee required by Presi-
dential directive, upon the expiration
of a period not to exceed two years, un-
less renewed by authority of the Presi-
dent; or

(6) In the case of a non-discretionary
advisory committee required by stat-
ute, upon the expiration of the time ex-
plicitly specified in the statute, or im-
plied by operation of the statute.

(¢c) Balanced membership. An advisory
committee must be fairly balanced in
its membership in terms of the points
of view represented and the functions
to be performed.

(d) Open meetings. Advisory com-
mittee meetings must be open to the
public except where a closed or par-
tially-closed meeting has been deter-
mined proper and consistent with the
exemption(s) of the Government in the
Sunshine Act, 5 U.S.C. 552b(c), as the
basis for closure.

(e) Advisory functions only. The func-
tion of advisory committees is advisory
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only, unless specifically provided by
statute or Presidential directive.

§102-3.35 What policies govern the use
of subcommittees?

(a) In general, the requirements of
the Act and the policies of this Federal
Advisory Committee Management part
do not apply to subcommittees of advi-
sory committees that report to a par-
ent advisory committee and not di-
rectly to a Federal officer or agency.
However, this section does not preclude
an agency from applying any provision
of the Act and this part to any sub-
committee of an advisory committee in
any particular instance.

(b) The creation and operation of sub-
committees must be approved by the
agency establishing the parent advi-
sory committee.

§102-3.40 What types of committees or
groups are not covered by the Act
and this part?

The following are examples of com-
mittees or groups that are not covered
by the Act or this Federal Advisory
Committee Management part:

(a) Committees created by the National
Academy of Sciences (NAS) or the Na-
tional Academy of Public Administration
(NAPA). Any committee created by
NAS or NAPA in accordance with sec-
tion 15 of the Act, except as otherwise
covered by subpart E of this part;

(b) Advisory committees of the Central
Intelligence Agency and the Federal Re-
serve System. Any advisory committee
established or utilized by the Central
Intelligence Agency or the Federal Re-
serve System;

(c) Committees exempted by statute.
Any committee specifically exempted
from the Act by law;

(d) Committees not actually managed or
controlled by the executive branch. Any
committee or group created by non-
Federal entities (such as a contractor
or private organization), provided that
these committees or groups are not ac-
tually managed or controlled by the
executive branch;

(e) Groups assembled to provide indi-
vidual advice. Any group that meets
with a Federal official(s), including a
public meeting, where advice is sought
from the attendees on an individual
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basis and not from the group as a
whole;

(f) Groups assembled to exchange facts
or information. Any group that meets
with a Federal official(s) for the pur-
pose of exchanging facts or informa-
tion;

(g) Intergovernmmental committees. Any
committee composed wholly of full-
time or permanent part-time officers
or employees of the Federal Govern-
ment and elected officers of State,
local and tribal governments (or their
designated employees with authority
to act on their behalf), acting in their
official capacities. However, the pur-
pose of such a committee must be sole-
ly to exchange views, information, or
advice relating to the management or
implementation of Federal programs
established pursuant to statute, that
explicitly or inherently share intergov-
ernmental responsibilities or adminis-
tration (see guidelines issued by the Of-
fice of Management and Budget (OMB)
on section 204(b) of the Unfunded Man-
dates Reform Act of 1995, 2 TU.S.C.
1534(b), OMB Memorandum M-95-20,
dated September 21, 1995, available
from the Committee Management Sec-
retariat (MC), General Services Admin-
istration, 1800 F Street, NW., Wash-
ington, DC 20405-0002);

(h) Intragovernmental committees. Any
committee composed wholly of full-
time or permanent part-time officers
or employees of the Federal Govern-
ment;

(i) Local civic groups. Any local civic
group whose primary function is that
of rendering a public service with re-
spect to a Federal program;

(3) Groups established to advise State or
local officials. Any State or local com-
mittee, council, board, commission, or
similar group established to advise or
make recommendations to State or
local officials or agencies; and

(k) Operational committees. Any com-
mittee established to perform pri-
marily operational as opposed to advi-
sory functions. Operational functions
are those specifically authorized by
statute or Presidential directive, such
as making or implementing Govern-
ment decisions or policy. A committee
designated operational may be covered
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by the Act if it becomes primarily ad-
visory in nature. It is the responsi-
bility of the administering agency to
determine whether a committee is pri-
marily operational. If so, it does not
fall under the requirements of the Act
and this part.
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APPENDIX A TO SUBPART A OF PART 102—
3—KEY POINTS AND PRINCIPLES

This appendix provides additional guidance
in the form of answers to frequently asked
questions and identifies key points and prin-
ciples that may be applied to situations not
covered elsewhere in this subpart. The guid-
ance follows:
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APPENDIX A TO SUBPART A

Key points and principles

Section(s)

Question(s)

Guidance

I. FACA applies to advisory committees
that are either “established” or “uti-
lized” by an agency.

102-3.25, 102-3.40(d), 102-3.40(f)

1. A local citizens group wants to
meet with a Federal official(s) to
help improve the condition of a for-
est's trails and quality of conces-
sions. May the Government meet
with the group without chartering the
group under the Act?

May an agency official attend meet-
ings of external groups where ad-
vice may be offered to the Govern-
ment during the course of discus-
sions?

May an agency official participate in
meetings of groups or organizations
as a member without chartering the
group under the Act?

Is the Act applicable to meetings
between agency officials and their
contractors, licensees, or other “pri-
vate sector program partners?”

A

w

»

A. The answer to questions 1, 2, and 3 is yes, if the
agency does not either “establish” or “utilize” (exercise
“actual management or control” over) the group. (i) Al-
though there is no precise legal definition of “actual
management or control,” the following factors may be
used by an agency to determine whether or not a
group is “utilized” within the meaning of the Act: (a)
Does the agency manage or control the group’s mem-
bership or otherwise determine its composition? (b)
Does the agency manage or control the group’s agen-
da? (c) Does the agency fund the group’s activities? (ii)
Answering “yes” to any or all of questions 1, 2, or 3
does not automatically mean the group is “utilized”
within the meaning of the Act. However, an agency
may need to reconsider the status of the group under
the Act if the relationship in question essentially is in-
distinguishable from an advisory committee established
by the agency.

B. The answer to question 4 is no. Agencies often meet
with contractors and licensees, individually and as a
group, to discuss specific matters involving a contract's
solicitation, issuance, and implementation, or an agen-
cy's efforts to ensure compliance with its regulations.
Such interactions are not subject to the Act because
these groups are not “established” or “utilized” for the
purpose of obtaining advice or recommendations.

II. The development of consensus
among all or some of the attendees at
a public meeting or similar forum does
not automatically invoke FACA.

102-3.25, 102-3.40(d), 102-3.40(f)

[

If, during a public meeting of the
“town hall” type called by an agen-
cy, it appears that the audience is
achieving consensus, or a common
point of view, is this an indication
that the meeting is subject to the
Act and must be stopped?

A. No, the public meeting need not be stopped. (i) A
group must either be “established” or “utilized” by the
executive branch in order for the Act to apply. (i) Public
meetings represent a chance for individuals to voice
their opinions and/or share information. In that sense,
agencies do not either “establish” the assemblage of
individuals as an advisory committee or “utilize” the
attendees as an advisory committee because there are
no elements of either “management” or ‘“control”
present or intended.
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APPENDIX A TO SUBPART A—Continued

Key points and principles

Section(s)

Question(s)

Guidance

Ill. Meetings between a Federal offi- | 102-3.40(e) 1. May an agency official meet with a | A. The answer to questions 1 and 2 is yes. The Act ap-
cial(s) and a collection of individuals number of persons collectively to plies only where a group is established or utilized to
where advice is sought from the obtain their individual views without provide advice or recommendations “as a group.” (i) A
attendees on an individual basis are violating the Act? mere assemblage or collection of individuals where the
not subject to the Act. 2. Does the concept of an “individual” attendees are providing individual advice is not acting

apply only to “natural persons?” “as a group” under the Act. (i) In this respect, “indi-
vidual” is not limited to “natural persons.” Where the
group consists of representatives of various existing or-
ganizations, each representative individually may pro-
vide advice on behalf of that person’s organization with-
out violating the Act, if those organizations themselves
are not “managed or controlled” by the agency.

IV. Meetings between Federal, State, | 102-3.40(g) 1. Is the exclusion from the Act cov- | A. Yes. The scope of activities covered by the exclusion

local, and tribal elected officials are
not subject to the Act.

ering elected officials of State, local,
and tribal governments acting in
their official capacities also applica-
ble to associations of State officials?

from the Act for intergovernmental activities should be
construed broadly to facilitateFederal/State/local/tribal
discussions on shared intergovernmental program re-
sponsibilities or administration. Pursuant to a Presi-
dential delegation, the Office of Management and
Budget (OMB) issued guidelines for this exemption, au-
thorized by section 204(b) of the Unfunded Mandates
Reform Act of 1995, 2U.S.C. 1534(b). (See OMB
Memorandum M-95-20, dated September 21, 1995,
published at 60 FR 50651 (September 29, 1995), and
which is available from the Committee Management
Secretariat (MC), General Services Administration,
1800 F Street, NW, Washington, DC 20405-0002).

V. Advisory committees established
under the Act may perform advisory
functions only, unless authorized to
perform “operational” duties by the
Congress or by Presidential directive.

102-3.30(e), 102-3.40(k)

1. Are “operational committees” sub-
ject to the Act, even if they may en-
gage in some advisory activities?

A. No, so long as the operational functions performed by
the committee constitute the “primary” mission of the
committee. Only committees established or utilized by
the executive branch in the interest of obtaining advice
or recommendations are subject to the Act. However,
without specific authorization by the Congress or direc-
tion by the President, Federal functions (decision-
making or operations) cannot be delegated to, or as-
sumed by, non-Federal individuals or entities.
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VI. Committees authorized by the Con-

gress in law or by Presidential direc-
tive to perform primarily “operational”
functions are not subject to the Act.

102-3.40(k)

1. What characteristics are common to
“operational committees?”

A committee created by the Con-
gress by statute is responsible, for
example, for developing plans and
events to commemorate the con-
tributions of wildlife to the enjoyment
of the Nation’s parks. Part of the
committee’s role includes providing
advice to certain Federal agencies
as may be necessary to coordinate
these events. Is this committee sub-
ject to FACA?

A

A. In answer to question 1, non-advisory, or “operational”
committees generally have the following characteristics:
(i) Specific functions and/or authorities provided by the
Congress in law or by Presidential directive; (i) The
ability to make and implement traditionally Govern-
mental decisions; and (jiii) The authority to perform spe-
cific tasks to implement a Federal program.

B. Agencies are responsible for determining whether or
not a committee primarily provides advice or rec-
ommendations and is, therefore, subject to the Act, or
is primarily “operational” and not covered by FACA.

C. The answer to question 2 is no. The committee is not
subject to the Act because: (i) Its functions are to plan
and implement specific tasks; (i) The committee has
been granted the express authority by the Congress to
perform its statutorily required functions; and (iii) Its in-
cidental role of providing advice to other Federal agen-
cies is secondary to its primarily operational role of
planning and implementing specific tasks and per-
forming statutory functions.
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Subpart B—How Are Advisory
Committees Established, Re-
newed, Reestablished, and
Terminated?

§102-3.45 What does this subpart
cover and how does it apply?

Requirements for establishing and
terminating advisory committees vary
depending on the establishing entity
and the source of authority for the ad-
visory committee. This subpart covers
the procedures associated with the es-
tablishment, renewal, reestablishment,
and termination of advisory commit-
tees. These procedures include con-
sulting with the Secretariat, preparing
and filing an advisory committee char-
ter, publishing notice in the FEDERAL
REGISTER, and amending an advisory
committee charter.

§102-3.50 What are the authorities for
establishing advisory committees?

FACA identifies four sources of au-
thority for establishing an advisory
committee:

(a) Required by statute. By law where
the Congress establishes an advisory
committee, or specifically directs the
President or an agency to establish it
(non-discretionary);

(b) Presidential authority. By Execu-
tive order of the President or other
Presidential directive (non-discre-
tionary);

(c) Authorized by statute. By law
where the Congress authorizes, but
does not direct the President or an
agency to establish it (discretionary); or

(d) Agency authority. By an agency
under general authority in title 5 of
the United States Code or under other
general agency-authorizing statutes
(discretionary).

§102-3.55 What rules apply to the du-
ration of an advisory committee?

(a) An advisory committee automati-
cally terminates two years after its
date of establishment unless:

(1) The statutory authority used to
establish the advisory committee pro-
vides a different duration;

(2) The President or agency head de-
termines that the advisory committee
has fulfilled the purpose for which it
was established and terminates the ad-
visory committee earlier;
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(3) The President or agency head de-
termines that the advisory committee
is no longer carrying out the purpose
for which it was established and termi-
nates the advisory committee earlier;
or

(4) The President or agency head re-
news the committee not later than two
years after its date of establishment in
accordance with §102-3.60. If an advi-
sory committee needed by the Presi-
dent or an agency terminates because
it was not renewed in a timely manner,
or if the advisory committee has been
terminated under the provisions of
§102-3.30(b), it can be reestablished in
accordance with §102-3.60.

(b) When an advisory committee ter-
minates, the agency shall notify the
Secretariat of the effective date of the
termination.

§102-3.60 What procedures are re-
quired to establish, renew, or rees-
tablish a discretionary advisory
committee?

(a) Consult with the Secretariat. Before
establishing, renewing, or reestab-
lishing a discretionary advisory com-
mittee and filing the charter as ad-
dressed later in §102-3.70, the agency
head must consult with the Secre-
tariat. As part of this consultation,
agency heads are encouraged to engage
in constructive dialogue with the Sec-
retariat. With a full understanding of
the background and purpose behind the
proposed advisory committee, the Sec-
retariat may share its knowledge and
experience with the agency on how best
to make use of the proposed advisory
committee, suggest alternate methods
of attaining its purpose that the agen-
cy may wish to consider, or inform the
agency of a pre-existing advisory com-
mittee performing similar functions.

(b) Include required information in the
consultation. Consultations covering
the establishment, renewal, and rees-
tablishment of advisory committees
must, as a minimum, contain the fol-
lowing information:

(1) Ezxplanation of mneed. An expla-
nation stating why the advisory com-
mittee is essential to the conduct of
agency business and in the public in-
terest;

(2) Lack of duplication of resources. An
explanation stating why the advisory
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committee’s functions cannot be per-
formed by the agency, another existing
committee, or other means such as a
public hearing; and

(3) Fairly balanced membership. A de-
scription of the agency’s plan to attain
fairly balanced membership. The plan
will ensure that, in the selection of
members for the advisory committee,
the agency will consider a cross-section
of those directly affected, interested,
and qualified, as appropriate to the na-
ture and functions of the advisory com-
mittee. Advisory committees requiring
technical expertise should include per-
sons with demonstrated professional or
personal qualifications and experience
relevant to the functions and tasks to
be performed.

§102-3.65 What are the public notifica-
tion requirements for discretionary
advisory committees?

A notice to the public in the FEDERAL
REGISTER is required when a discre-
tionary advisory committee is estab-
lished, renewed, or reestablished.

(a) Procedure. Upon receiving notice
from the Secretariat that its review is
complete in accordance with §102—
3.60(a), the agency must publish a no-
tice in the FEDERAL REGISTER announc-
ing that the advisory committee is
being established, renewed, or reestab-
lished. For the establishment of a new
advisory committee, the notice also
must describe the nature and purpose
of the advisory committee and affirm
that the advisory committee is nec-
essary and in the public interest.

(b) Time required for notices. Notices of
establishment and reestablishment of
advisory committees must appear at
least 15 calendar days before the char-
ter is filed, except that the Secretariat
may approve less than 15 calendar days
when requested by the agency for good
cause. This requirement for advance
notice does not apply to advisory com-
mittee renewals, notices of which may
be published concurrently with the fil-
ing of the charter.

§102-3.70 What are the charter filing
requirements?

No advisory committee may meet or
take any action until a charter has
been filed by the Committee Manage-
ment Officer (CMO) designated in ac-
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cordance with section 8(b) of the Act,
or by another agency official des-
ignated by the agency head.

(a) Requirement for discretionary advi-
sory committees. To establish, renew, or
reestablish a discretionary advisory
committee, a charter must be filed
with:

(1) The agency head;

(2) The standing committees of the
Senate and the House of Representa-
tives having legislative jurisdiction of
the agency, the date of filing with
which constitutes the official date of
establishment for the advisory com-
mittee;

(3) The Library of Congress, Anglo-
American Acquisitions Division, Gov-
ernment Documents Section, Federal
Advisory Committee Desk, 101 Inde-
pendence Avenue, SE., Washington, DC
20540-4172; and

(4) The Secretariat, indicating the
date the charter was filed in accord-
ance with paragraph (a)(2) of this sec-
tion.

(b) Requirement for mon-discretionary
advisory committees. Charter filing re-
quirements for non-discretionary advi-
sory committees are the same as those
in paragraph (a) of this section, except
the date of establishment for a Presi-
dential advisory committee is the date
the charter is filed with the Secre-
tariat.

(c) Requirement for subcommittees that
report directly to the Government. Sub-
committees that report directly to a
Federal officer or agency must comply
with this subpart and include in a char-
ter the information required by §102-
3.75.

§102-3.75 What information must be
included in the charter of an advi-
sory committee?

(a) Purpose and contents of an advisory
committee charter. An advisory com-
mittee charter is intended to provide a
description of an advisory committee’s
mission, goals, and objectives. It also
provides a basis for evaluating an advi-
sory committee’s progress and effec-
tiveness. The charter must contain the
following information:

(1) The advisory committee’s official
designation;

(2) The objectives and the scope of
the advisory committee’s activity;
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(3) The period of time necessary to
carry out the advisory committee’s
purpose(s);

(4) The agency or Federal officer to
whom the advisory committee reports;

(5) The agency responsible for pro-
viding the necessary support to the ad-
visory committee;

(6) A description of the duties for
which the advisory committee is re-
sponsible and specification of the au-
thority for any non-advisory functions;

(7) The estimated annual costs to op-
erate the advisory committee in dol-
lars and person years;

(8) The estimated number and fre-
quency of the advisory committee’s
meetings;

(9) The planned termination date, if
less than two years from the date of es-
tablishment of the advisory com-
mittee;

(10) The name of the President’s dele-
gate, agency, or organization respon-
sible for fulfilling the reporting re-
quirements of section 6(b) of the Act, if
appropriate; and

(11) The date the charter is filed in
accordance with §102-3.70.

(b) The provisions of paragraphs
(a)(1) through (11) of this section apply
to all subcommittees that report di-
rectly to a Federal officer or agency.

§102-3.80 How are minor
amendments accomplished?

(a) Responsibility and limitation. The
agency head is responsible for amend-
ing the charter of an advisory com-
mittee. Amendments may be either
minor or major. The procedures for
making changes and filing amended
charters will depend upon the author-
ity basis for the advisory committee.
Amending any existing advisory com-
mittee charter does not constitute re-
newal of the advisory committee under
§102-3.60.

(b) Procedures for minor amendments.
To make a minor amendment to an ad-
visory committee charter, such as
changing the name of the advisory
committee or modifying the estimated
number or frequency of meetings, the
following procedures must be followed:

charter
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(1) Non-discretionary advisory commit-
tees. The agency head must ensure that
any minor technical changes made to
current charters are consistent with
the relevant authority. When the Con-
gress by law, or the President by Exec-
utive order, changes the authorizing
language that has been the basis for es-
tablishing an advisory committee, the
agency head or the chairperson of an
independent Presidential advisory
committee must amend those sections
of the current charter affected by the
new statute or Executive order, and
file the amended charter as specified in
§102-3.70.

(2) Discretionary advisory committees.
The charter of a discretionary advisory
committee may be amended when an
agency head determines that technical
provisions of a filed charter are inac-
curate, or specific provisions have
changed or become obsolete with the
passing of time, and that these amend-
ments will not alter the advisory com-
mittee’s objectives and scope substan-
tially. The agency must amend the
charter language as necessary and file
the amended charter as specified in
§102-3.70.

§102-3.85 How are major
amendments accomplished?

Procedures for making major amend-
ments to advisory committee charters,
such as substantial changes in objec-
tives and scope, duties, and estimated
costs, are the same as in §102-3.80, ex-
cept that for discretionary advisory
committees an agency must:

(a) Consult with the Secretariat on
the amended language, and explain the
purpose of the changes and why they
are necessary; and

(b) File the amended charter as speci-
fied in §102-3.70.

charter

APPENDIX A TO SUBPART B OF PART 102-
3—KEY POINTS AND PRINCIPLES

This appendix provides additional guidance
in the form of answers to frequently asked
questions and identifies key points and prin-
ciples that may be applied to situations not
covered elsewhere in this subpart. The guid-
ance follows:
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APPENDIX A TO SUBPART B

Key points and principles

Section(s)

Question(s)

Guidance

. Agency heads must consult with the
Secretariat prior to establishing a dis-
cretionary advisory committee.

102-3.60, 102-3.115 ...

1. Can an agency head delegate to the
Committee  Management  Officer
(CMO) responsibility for consulting
with the Secretariat regarding the es-
tablishment, renewal, or reestablish-
ment of discretionary advisory com-
mittees?

A. Yes. Many administrative functions performed to imple-
ment the Act may be delegated. However, those functions
related to approving the final establishment, renewal, or
reestablishment of discretionary advisory committees are
reserved for the agency head. Each agency CMO should
assure that their internal processes for managing advisory
committees include appropriate certifications by the agen-
cy head.

Il. Agency heads are responsible for | 102-3.60(a), 102-3.105 .. 1. Who retains final authority for estab- | A. Although agency heads retain final authority for estab-
complying with the Act, including de- lishing or renewing a discretionary lishing or renewing discretionary advisory committees,
termining which discretionary advisory advisory committee? these decisions should be consistent with §102—3.105(e)
committees should be established and and reflect consultation with the Secretariat under §102—
renewed. 3.60(a).

IIl. An advisory committee must be fairly | 102-3.30(c), 102-3.60(b)(3) .. 1. What factors should be considered in | A. The composition of an advisory committee’s membership
balanced in its membership in terms of achieving a “balanced” advisory com- will depend upon several factors, including: (i) The advi-
the points of view represented and the mittee membership? sory committee’s mission; (ii) The geographic, ethnic, so-
functions to be performed. cial, economic, or scientific impact of the advisory com-

mittee’s recommendations; (iii) The types of specific per-
spectives required, for example, such as those of con-
sumers, technical experts, the public at-large, academia,
business, or other sectors; (iv) The need to obtain diver-
gent points of view on the issues before the advisory
committee; and (v) The relevance of State, local, or tribal
governments to the development of the advisory commit-
tee’s recommendations.

IV. Charters for advisory committees re- | 102—3.70(0) ......ccoeevrrerneriiincincinens 1. If an advisory committee’s duration | A. Yes. Section 14(b)(2) of the Act provides that: Any advi-

quired by statute must be filed every
two years regardless of the duration
provided in the statute.

exceeds two years, must a charter be
filed with the Congress and GSA
every two years?

sory committee established by an Act of Congress shall
file a charter upon the expiration of each successive two-
year period following the date of enactment of the Act es-
tablishing such advisory committee.

uoybinBay juswabbupbi [Piapa4

v "ddy ‘g "jidans ‘¢-gol “d



§102-3.90

Subpart C—How Are Advisory
Committees Managed?

§102-3.90 What does this subpart
cover and how does it apply?

This subpart outlines specific respon-
sibilities and functions to be carried
out by the General Services Adminis-
tration (GSA), the agency head, the
Committee Management Officer (CMO),
and the Designated Federal Officer
(DFO) under the Act.

§102-3.95 What principles apply to the
management of advisory commit-
tees?

Agencies are encouraged to apply the
following principles to the manage-
ment of their advisory committees:

(a) Provide adequate support. Before
establishing an advisory committee,
agencies should identify requirements
and assure that adequate resources are
available to support anticipated activi-
ties. Considerations related to support
include office space, necessary supplies
and equipment, Federal staff support,
and access to key decisionmakers.

(b) Focus on mission. Advisory com-
mittee members and staff should be
fully aware of the advisory commit-
tee’s mission, limitations, if any, on its
duties, and the agency’s goals and ob-
jectives. In general, the more specific
an advisory committee’s tasks and the
more focused its activities are, the
higher the likelihood will be that the
advisory committee will fulfill its mis-
sion.

(c) Follow plans and procedures. Advi-
sory committee members and their
agency sponsors should work together
to assure that a plan and necessary
procedures covering implementation
are in place to support an advisory
committee’s mission. In particular,
agencies should be clear regarding
what functions an advisory committee
can perform legally and those that it
cannot perform.

(d) Practice openness. In addition to
achieving the minimum standards of
public access established by the Act
and this part, agencies should seek to
be as inclusive as possible. For exam-
ple, agencies may wish to explore the
use of the Internet to post advisory
committee information and seek
broader input from the public.
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(e) Seek feedback. Agencies contin-
ually should seek feedback from advi-
sory committee members and the pub-
lic regarding the effectiveness of the
advisory committee’s activities. At
regular intervals, agencies should com-
municate to the members how their ad-
vice has affected agency programs and
decisionmaking.

§102-3.100 What are the responsibil-
ities and functions of GSA?

(a) Under section 7 of the Act, the
General Services Administration (GSA)
prepares regulations on Federal advi-
sory committees to be prescribed by
the Administrator of General Services,
issues other administrative guidelines
and management controls for advisory
committees, and assists other agencies
in implementing and interpreting the
Act. Responsibility for these activities
has been delegated by the Adminis-
trator to the GSA Committee Manage-
ment Secretariat.

(b) The Secretariat carries out its re-
sponsibilities by:

(1) Conducting an annual comprehen-
sive review of Governmentwide advi-
sory committee accomplishments,
costs, benefits, and other indicators to
measure performance;

(2) Developing and distributing Gov-
ernmentwide training regarding the
Act and related statutes and principles;

(3) Supporting the Interagency Com-
mittee on Federal Advisory Committee
Management in its efforts to improve
compliance with the Act;

(4) Designing and maintaining a Gov-
ernmentwide shared Internet-based
system to facilitate collection and use
of information required by the Act;

(5) Identifying performance measures
that may be used to evaluate advisory
committee accomplishments; and

(6) Providing recommendations for
transmittal by the Administrator to
the Congress and the President regard-
ing proposals to improve accomplish-
ment of the objectives of the Act.

§102-3.105 What are the responsibil-
ities of an agency head?
The head of each agency that estab-
lishes or utilizes one or more advisory
committees must:
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(a) Comply with the Act and this
Federal Advisory Committee Manage-
ment part;

(b) Issue administrative guidelines
and management controls that apply
to all of the agency’s advisory commit-
tees subject to the Act;

(c) Designate a Committee Manage-
ment Officer (CMO);

(d) Provide a written determination
stating the reasons for closing any ad-
visory committee meeting to the pub-
lic, in whole or in part, in accordance
with the exemption(s) of the Govern-
ment in the Sunshine Act, 5 U.S.C.
5562b(c), as the basis for closure;

(e) Review, at least annually, the
need to continue each existing advisory
committee, consistent with the public
interest and the purpose or functions of
each advisory committee;

(f) Determine that rates of compensa-
tion for members (if they are paid for
their services) and staff of, and experts
and consultants to advisory commit-
tees are justified and that levels of
agency support are adequate;

(g) Develop procedures to assure that
the advice or recommendations of advi-
sory committees will not be inappro-
priately influenced by the appointing
authority or by any special interest,
but will instead be the result of the ad-
visory committee’s independent judg-
ment;

(h) Assure that the interests and af-
filiations of advisory committee mem-
bers are reviewed for conformance with
applicable conflict of interest statutes,
regulations issued by the U.S. Office of
Government Ethics (OGE) including
any supplemental agency require-
ments, and other Federal ethics rules;

(i) Designate a Designated Federal
Officer (DFO) for each advisory com-
mittee and its subcommittees; and

(j) Provide the opportunity for rea-
sonable participation by the public in
advisory committee activities, subject
to §102-3.140 and the agency’s guide-
lines.

§102-3.110 What are the responsibil-
ities of a chairperson of an inde-
pendent Presidential advisory com-
mittee?

The chairperson of an independent
Presidential advisory committee must:
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(a) Comply with the Act and this
Federal Advisory Committee Manage-
ment part;

(b) Consult with the Secretariat con-
cerning the designation of a Com-
mittee Management Officer (CMO) and
Designated Federal Officer (DFO); and

(c) Consult with the Secretariat in
advance regarding any proposal to
close any meeting in whole or in part.

§102-3.115 What are the responsibil-
ities and functions of an agency
Committee Management Officer
(CMO)?

In addition to implementing the pro-
visions of section 8(b) of the Act, the
CMO will carry out all responsibilities
delegated by the agency head. The
CMO also should ensure that sections
10(b), 12(a), and 13 of the Act are imple-
mented by the agency to provide for
appropriate recordkeeping. Records to
be kept by the CMO include, but are
not limited to:

(a) Charter and membership documenta-
tion. A set of filed charters for each ad-
visory committee and membership lists
for each advisory committee and sub-
committee;

(b) Annual comprehensive review. Cop-
ies of the information provided as the
agency’s portion of the annual com-
prehensive review of Federal advisory
committees, prepared according to
§102-3.175(b);

(c) Agency guidelines. Agency guide-
lines maintained and updated on com-
mittee management operations and
procedures; and

(d) Closed meeting determinations.
Agency determinations to close or par-
tially close advisory committee meet-
ings required by §102-3.105.

§102-3.120 What are the responsibil-
ities and functions of a Designated
Federal Officer (DFO)?

The agency head or, in the case of an
independent Presidential advisory
committee, the Secretariat, must des-
ignate a Federal officer or employee
who must be either full-time or perma-
nent part-time, to be the DFO for each
advisory committee and its sub-
committees, who must:

(a) Approve or call the meeting of the
advisory committee or subcommittee;
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(b) Approve the agenda, except that
this requirement does not apply to a
Presidential advisory committee;

(c) Attend the meetings;

(d) Adjourn any meeting when he or
she determines it to be in the public in-
terest; and

(e) Chair the meeting when so di-
rected by the agency head.

§102-3.125 How should agencies con-
sider the roles of advisory com-
mittee members and staff?

FACA does not assign any specific re-
sponsibilities to members of advisory
committees and staff, although both
perform critical roles in achieving the
goals and objectives assigned to advi-
sory committees. Agency heads, Com-
mittee Management Officers (CMOs),
and Designated Federal Officers (DFOs)
should consider the distinctions be-
tween these roles and how they relate
to each other in the development of
agency guidelines implementing the
Act and this Federal Advisory Com-
mittee Management part. In general,
these guidelines should reflect:

(a) Clear operating procedures. Clear
operating procedures should provide for
the conduct of advisory committee
meetings and other activities, and
specify the relationship among the ad-
visory committee members, the DFO,
and advisory committee or agency
staff;

(b) Agency operating policies. In addi-
tion to compliance with the Act, advi-
sory committee members and staff may
be required to adhere to additional
agency operating policies; and

(c) Other applicable statutes. Other
agency-specific statutes and regula-
tions may affect the agency’s advisory
committees directly or indirectly.
Agencies should ensure that advisory
committee members and staff under-
stand these requirements.

§102-3.130 What policies apply to the
appointment, and compensation or
reimbursement of advisory com-
mittee members, staff, and experts
and consultants?

In developing guidelines to imple-
ment the Act and this Federal Advi-
sory Committee Management part at
the agency level, agency heads must
address the following issues concerning
advisory committee member and staff
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appointments, and considerations with
respect to uniform fair rates of com-
pensation for comparable services, or
expense reimbursement of members,
staff, and experts and consultants:

(a) Appointment and terms of advisory
committee members. Unless otherwise
provided by statute, Presidential direc-
tive, or other establishment authority,
advisory committee members serve at
the pleasure of the appointing or invit-
ing authority. Membership terms are
at the sole discretion of the appointing
or inviting authority.

(b) Compensation guidelines. Each
agency head must establish uniform
compensation guidelines for members
and staff of, and experts and consult-
ants to an advisory committee.

(c) Compensation of advisory committee
members not required. Nothing in this
subpart requires an agency head to pro-
vide compensation to any member of
an advisory committee, unless other-
wise required by a specific statute.

(d) Compensation of advisory committee
members. When an agency has authority
to set pay administratively for advi-
sory committee members, it may es-
tablish appropriate rates of pay (in-
cluding any applicable locality pay au-
thorized by the President’s Pay Agent
under 5 U.S.C. 5304(h)), not to exceed
the rate for level IV of the Executive
Schedule under 5 U.S.C. 5315, unless a
higher rate expressly is allowed by an-
other statute. However, the agency
head personally must authorize a rate
of basic pay in excess of the maximum
rate of basic pay established for the
General Schedule under 5 U.S.C. 5332,
or alternative similar agency com-
pensation system. This maximum rate
includes any applicable locality pay-
ment under 5 U.S.C. 5304. The agency
may pay advisory committee members
on either an hourly or a daily rate
basis. The agency may not provide ad-
ditional compensation in any form,
such as bonuses or premium pay.

(e) Compensation of staff. When an
agency has authority to set pay admin-
istratively for advisory committee
staff, it may establish appropriate
rates of pay (including any applicable
locality pay authorized by the Presi-
dent’s Pay Agent under 5 U.S.C.
5304(h)), not to exceed the rate for level
IV of the Executive Schedule under 5
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U.S.C. 5315, unless a higher rate ex-
pressly is allowed by another statute.
However, the agency head personally
must authorize a rate of basic pay in
excess of the maximum rate of basic
pay established for the General Sched-
ule under 5 U.S.C. 5332, or alternative
similar agency compensation system.
This maximum rate includes any appli-
cable locality payment under 5 U.S.C.
5304. The agency must pay advisory
committee staff on an hourly rate
basis. The agency may provide addi-
tional compensation, such as bonuses
or premium pay, so long as aggregate
compensation paid in a calendar year
does not exceed the rate for level IV of
the Executive Schedule, with appro-
priate proration for a partial calendar
year.

(f) Other compensation considerations.
In establishing rates of pay for advi-
sory committee members and staff, the
agency must comply with any applica-
ble statutes, Executive orders, regula-
tions, or administrative guidelines. In
determining an appropriate rate of
basic pay for advisory committee mem-
bers and staff, an agency must give
consideration to the significance,
scope, and technical complexity of the
matters with which the advisory com-
mittee is concerned, and the qualifica-
tions required for the work involved.
The agency also should take into ac-
count the rates of pay applicable to
Federal employees who have duties
that are similar in terms of difficulty
and responsibility. An agency may es-
tablish rates of pay for advisory com-
mittee staff based on the pay these per-
sons would receive if they were covered
by the General Schedule in 5 U.S.C.
Chapter 51 and Chapter 53, subchapter
III, or by an alternative similar agency
compensation system.

(g) Compensation of experts and con-
sultants. Whether or not an agency has
other authority to appoint and com-
pensate advisory committee members
or staff, it also may employ experts
and consultants under 5 U.S.C. 3109 to
perform work for an advisory com-
mittee. Compensation of experts and
consultants may not exceed the max-
imum rate of basic pay established for
the General Schedule under 5 U.S.C.
5332 (that is, the GS-15, step 10 rate, ex-
cluding locality pay or any other sup-
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plement), unless a higher rate ex-
pressly is allowed by another statute.
The appointment and compensation of
experts and consultants by an agency
must be in conformance with applica-
ble regulations issued by the U. S. Of-
fice of Personnel Management (OPM)
(See 5 CFR part 304.).

(h) Federal employees assigned to an
advisory committee. Any advisory com-
mittee member or staff person who is a
Federal employee when assigned duties
to an advisory committee remains cov-
ered during the assignment by the
compensation system that currently
applies to that employee, unless that
person’s current Federal appointment
is terminated. Any staff person who is
a Federal employee must serve with
the knowledge of the Designated Fed-
eral Officer (DFO) for the advisory
committee to which that person is as-
signed duties, and the approval of the
employee’s direct supervisor.

(i) Other appointment considerations.
An individual who is appointed as an
advisory committee member or staff
person immediately following termi-
nation of another Federal appointment
with a full-time work schedule may re-
ceive compensation at the rate applica-
ble to the former appointment, if oth-
erwise allowed by applicable law (with-
out regard to the limitations on pay es-
tablished in paragraphs (d) and (e) of
this section). Any advisory committee
staff person who is not a current Fed-
eral employee serving under an assign-
ment must be appointed in accordance
with applicable agency procedures, and
in consultation with the DFO and the
members of the advisory committee in-
volved.

(j) Gratuitous services. In the absence
of any special limitations applicable to
a specific agency, nothing in this sub-
part prevents an agency from accepting
the gratuitous services of an advisory
committee member or staff person who
is not a Federal employee, or expert or
consultant, who agrees in advance and
in writing to serve without compensa-
tion.

(k) Travel expenses. Advisory com-
mittee members and staff, while en-
gaged in the performance of their du-
ties away from their homes or regular
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places of business, may be allowed re-
imbursement for travel expenses, in-
cluding per diem in lieu of subsistence,
as authorized by 5 U.S.C. 5703, for per-
sons employed intermittently in the
Government service.

(1) Services for advisory committee
members with disabilities. While per-
forming advisory committee duties, an
advisory committee member with dis-
abilities may be provided services by a
personal assistant for employees with
disabilities, if the member qualifies as
an individual with disabilities as pro-
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vided in section 501 of the Rehabilita-
tion Act of 1973, as amended, 29 U.S.C.
791, and does not otherwise qualify for
assistance under 5 U.S.C. 3102 by reason
of being a Federal employee.

APPENDIX A TO SUBPART C OF PART 102—
3—KEY POINTS AND PRINCIPLES

This appendix provides additional guidance
in the form of answers to frequently asked
questions and identifies key points and prin-
ciples that may be applied to situations not
covered elsewhere in this subpart. The guid-
ance follows:
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APPENDIX A TO SUBPART C

Key points and principles

Section

Question(s)

Guidance

I. FACA does not specify the manner in
which advisory committee members
and staff must be appointed.

102-3.105, 102-3.130(a) .

1. Does the appointment of an advi-
sory committee member necessarily
result in a lengthy process?

A. No. Each agency head may specify those policies and
procedures, consistent with the Act and this part, or
other specific authorizing statute, governing the ap-
pointment of advisory committee members and staff.

B. Some factors that affect how long the appointment
process takes include: (i) Solicitation of nominations; (ii)
Conflict of interest clearances; (iii) Security or back-
ground evaluations; (iv) Availability of candidates; and
(v) Other statutory or administrative requirements.

C. In addition, the extent to which agency heads have
delegated responsibility for selecting members varies
from agency to agency and may become an important
factor in the time it takes to finalize the advisory com-
mittee’s membership.

Il. Agency heads retain the final author-
ity for selecting advisory committee
members, unless otherwise provided
for by a specific statute or Presidential
directive.

Ill. An agency may compensate advi-
sory committee members and staff,
and also employ experts and consult-
ants.

102-3.130(a)

102-3.130(d),

102-3.130(e), 102-3.130(g) ..

1. Can an agency head select for
membership on an advisory com-
mittee from among nominations
submitted by an organization?

N

If so, can different persons rep-
resent the organization at different
meetings?

1. May members and staff be com-
pensated for their service or duties
on an advisory committee?

Are the guidelines the same for
compensating both members and
staff?

May experts and consultants be
employed to perform other advisory
committee work?

A

w

A. The answer to question 1 is yes. Organizations may
propose for membership individuals to represent them
on an advisory committee. However, the agency head
establishing the advisory committee, or other appointing
authority, retains the final authority for selecting all
members.

B. The answer to question 2 also is yes. Alternates may
represent an appointed member with the approval of
the establishing agency, where the agency head is the
appointing authority.

A. The answer to question 1 is yes. (i) However, FACA
limits compensation for advisory committee members
and staff to the rate for level IV of the Executive Sched-
ule, unless higher rates expressly are allowed by other
statutes. (i) Although FACA provides for compensation
guidelines, the Act does not require an agency to com-
pensate its advisory committee members.
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APPENDIX A TO SUBPART C—Continued

Key points and principles

Section

Question(s)

Guidance

B. The answer to question 2 is no. The guidelines for
compensating members and staff are similar, but not
identical. For example, the differences are that: (i) An
agency “may” pay members on either an hourly or a
daily rate basis, and “may not” provide additional com-
pensation in any form, such as bonuses or premium
pay; while (i) An agency “must” pay staff on an hourly
rate basis only, and “may” provide additional com-
pensation, so long as aggregate compensation paid in
a calendar year does not exceed the rate for level IV of
the Executive Schedule, with appropriate proration for a
partial calendar year.

C. The answer to question 3 is yes. Other work not part
of the duties of advisory committee members or staff
may be performed by experts and consultants. For ad-
ditional guidance on the employment of experts and
consultants, agencies should consult the applicable
regulations issued by the U. S. Office of Personnel
Management (OPM). (See 5 CFR part 304.)

IV. Agency heads are responsible for
ensuring that the interests and affili-
ations of advisory committee mem-
bers are reviewed for conformance
with applicable conflict of interest stat-
utes and other Federal ethics rules..

102-3.105(h) covvvvvvvvveeeeeennns

1. Are all advisory committee mem-
bers subject to conflict of interest
statutes and other Federal ethics
rules?

2. Who should be consulted for guid-
ance on the proper application of
Federal ethics rules to advisory
committee members?

A. The answer to question 1 is no. Whether an advisory
committee member is subject to Federal ethics rules is
dependent on the member’s status. The determination
of a member's status on an advisory committee is
largely a personnel classification matter for the appoint-
ing agency. Most advisory committee members will
serve either as a “representative” or a “special Govern-
ment employee” (SGE), based on the role the member
will play. In general, SGEs are covered by regulations
issued by the U. S. Office of Government Ethics (OGE)
and certain conflict of interest statutes,while representa-
tives are not subject to these ethics requirements.

B. The answer to question 2 is the agency’s Designated
Agency Ethics Official (DAEO), who should be con-
sulted prior to appointing members to an advisory com-
mittee in order to apply Federal ethics rules properly.

V. An agency head may delegate re-
sponsibility for appointing a Com-
mittee Management Officer (CMO) or
Designated Federal Officer (DFO);
however, there may be only one CMO
for each agency..

102-3.105(c), 102-3.105(i)

1. Must an agency’'s CMO and each
advisory committee DFO be ap-
pointed by the agency head?

A. The answer to question 1 is no. The agency head may
delegate responsibility for appointing the CMO and
DFOs. However, these appointments, including alter-
nate selections, should be documented consistent with
the agency'’s policies and procedures.
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2. May an agency have more than
one CMO?

B. The answer to question 2 also is no. The functions of
the CMO are specified in the Act and include oversight
responsibility for all advisory committees within the
agency. Accordingly, only one CMO may be appointed
to perform these functions. The agency may, however,
create additional positions, including those in its sub-
components, which are subordinate to the CMO'’s
agencywide responsibilities and functions.

VI. FACA is the principal statute per-
taining to advisory committees. How-
ever, other statutes may impact their
use and operations..

102-3.125(c)

1. Do other statutes or regulations af-
fect the way an agency carries out
its advisory committee management
program?

A. Yes. While the Act provides a general framework for
managing advisory committees Governmentwide, other
factors may affect how advisory committees are man-
aged. These include: (i) The statutory or Presidential
authority used to establish an advisory committee; (ii) A
statutory limitation placed on an agency regarding its
annual expenditures for advisory committees; (iii) Presi-
dential or agency management directives; (iv) The ap-
plicability of conflict of interest statutes and other Fed-
eral ethics rules; (v) Agency regulations affecting advi-
sory committees; and (vi) Other requirements imposed
by statute or regulation on an agency or its programs,
such as those governing the employment of experts
and consultants or the management of Federal records.
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Subpart D—Advisory Committee
Meeting and Recordkeeping
Procedures

§102-3.135 What does this subpart
cover and how does it apply?

This subpart establishes policies and
procedures relating to meetings and
other activities undertaken by advi-
sory committees and their subcommit-
tees. This subpart also outlines what
records must be kept by Federal agen-
cies and what other documentation, in-
cluding advisory committee minutes
and reports, must be prepared and
made available to the public.

§102-3.140 What policies apply to ad-
visory committee meetings?

The agency head, or the chairperson
of an independent Presidential advi-
sory committee, must ensure that:

(a) Each advisory committee meeting
is held at a reasonable time and in a
manner or place reasonably accessible
to the public, to include facilities that
are readily accessible to and usable by
persons with disabilities, consistent
with the goals of section 504 of the Re-
habilitation Act of 1973, as amended, 29
U.S.C. T94;

(b) The meeting room or other forum
selected is sufficient to accommodate
advisory committee members, advisory
committee or agency staff, and a rea-
sonable number of interested members
of the public;

(c) Any member of the public is per-
mitted to file a written statement with
the advisory committee;

(d) Any member of the public may
speak to or otherwise address the advi-
sory committee if the agency’s guide-
lines so permit; and

(e) Any advisory committee meeting
conducted in whole or part by a tele-
conference, videoconference, the Inter-
net, or other electronic medium meets
the requirements of this subpart.

§102-3.145 What policies apply to sub-
committee meetings?

If a subcommittee makes rec-
ommendations directly to a Federal of-
ficer or agency, or if its recommenda-
tions will be adopted by the parent ad-
visory committee without further de-
liberations by the parent advisory com-
mittee, then the subcommittee’s meet-
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ings must be conducted in accordance
with all openness requirements of this
subpart.

§102-3.150 How are advisory com-
mittee meetings announced to the
public?

(a) A notice in the FEDERAL REGISTER
must be published at least 15 calendar
days prior to an advisory committee
meeting, which includes:

(1) The name of the advisory com-
mittee (or subcommittee, if applica-
ble);

(2) The time, date, place, and purpose
of the meeting;

(3) A summary of the agenda, and/or
topics to be discussed;

(4) A statement whether all or part of
the meeting is open to the public or
closed; if the meeting is closed state
the reasons why, citing the specific ex-
emption(s) of the Government in the
Sunshine Act, 5 U.S.C. 552b(c), as the
basis for closure; and

(5) The name and telephone number
of the Designated Federal Officer
(DFO) or other responsible agency offi-
cial who may be contacted for addi-
tional information concerning the
meeting.

(b) In exceptional circumstances, the
agency or an independent Presidential
advisory committee may give less than
15 calendar days notice, provided that
the reasons for doing so are included in
the advisory committee meeting notice
published in the FEDERAL REGISTER.

§102-3.155 How are advisory com-
mittee meetings closed to the pub-
lie?

To close all or part of an advisory
committee meeting, the Designated
Federal Officer (DFO) must:

(a) Obtain prior approval. Submit a re-
quest to the agency head, or in the case
of an independent Presidential advi-
sory committee, the Secretariat, citing
the specific exemption(s) of the Gov-
ernment in the Sunshine Act, 5 U.S.C.
5562b(c), that justify the closure. The re-
quest must provide the agency head or
the Secretariat sufficient time (gen-
erally, 30 calendar days) to review the
matter in order to make a determina-
tion before publication of the meeting
notice required by §102-3.150.
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(b) Seek General Counsel review. The
General Counsel of the agency or, in
the case of an independent Presidential
advisory committee, the General Coun-
sel of GSA should review all requests
to close meetings.

(c) Obtain agency determination. If the
agency head, or in the case of an inde-
pendent Presidential advisory com-
mittee, the Secretariat, finds that the
request is consistent with the provi-
sions in the Government in the Sun-
shine Act and FACA, the appropriate
agency official must issue a determina-
tion that all or part of the meeting be
closed.

(d) Assure public access to determina-
tion. The agency head or the chair-
person of an independent Presidential
advisory committee must make a copy
of the determination available to the
public upon request.

§102-3.160 What activities of an advi-
sory committee are not subject to
the notice and open meeting re-
quirements of the Act?

The following activities of an advi-
sory committee are excluded from the
procedural requirements contained in
this subpart:

(a) Preparatory work. Meetings of two
or more advisory committee or sub-
committee members convened solely to
gather information, conduct research,
or analyze relevant issues and facts in
preparation for a meeting of the advi-
sory committee, or to draft position
papers for deliberation by the advisory
committee; and

(b) Administrative work. Meetings of
two or more advisory committee or
subcommittee members convened sole-
ly to discuss administrative matters of
the advisory committee or to receive
administrative information from a
Federal officer or agency.

§102-3.165 How are advisory com-
mittee meetings documented?

(a) The agency head or, in the case of
an independent Presidential advisory
committee, the chairperson must en-
sure that detailed minutes of each ad-
visory committee meeting, including
one that is closed or partially closed to
the public, are kept. The chairperson of
each advisory committee must certify
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the accuracy of all minutes of advisory
committee meetings.

(b) The minutes must include:

(1) The time, date, and place of the
advisory committee meeting;

(2) A list of the persons who were
present at the meeting, including advi-
sory committee members and staff,
agency employees, and members of the
public who presented oral or written
statements;

(3) An accurate description of each
matter discussed and the resolution, if
any, made by the advisory committee
regarding such matter; and

(4) Copies of each report or other doc-
ument received, issued, or approved by
the advisory committee at the meet-
ing.

(c) The Designated Federal Officer
(DFO) must ensure that minutes are
certified within 90 calendar days of the
meeting to which they relate.

§102-3.170 How does an interested
party obtain access to advisory
committee records?

Timely access to advisory committee
records is an important element of the
public access requirements of the Act.
Section 10(b) of the Act provides for
the contemporaneous availability of
advisory committee records that, when
taken in conjunction with the ability
to attend committee meetings, provide
a meaningful opportunity to com-
prehend fully the work undertaken by
the advisory committee. Although ad-
visory committee records may be with-
held under the provisions of the Free-
dom of Information Act (FOIA), as
amended, if there is a reasonable expec-
tation that the records sought fall with-
in the exemptions contained in section
562(b) of FOIA, agencies may not re-
quire members of the public or other
interested parties to file requests for
non-exempt advisory committee
records under the request and review
process established by section 552(a)(3)
of FOIA.

§102-3.175 What are the reporting and
recordkeeping requirements for an
advisory committee?

(a) Presidential advisory committee fol-
low-up report. Within one year after a
Presidential advisory committee has
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submitted a public report to the Presi-
dent, a follow-up report required by
section 6(b) of the Act must be pre-
pared and transmitted to the Congress
detailing the disposition of the advi-
sory committee’s recommendations.
The Secretariat shall assure that these
reports are prepared and transmitted
to the Congress as directed by the
President, either by the President’s
delegate, by the agency responsible for
providing support to a Presidential ad-
visory committee, or by the respon-
sible agency or organization designated
in the charter of the Presidential advi-
sory committee pursuant to §102-
3.75(a)(10). In performing this function,
GSA may solicit the assistance of the
President’s delegate, the Office of Man-
agement and Budget (OMB), or the re-
sponsible agency Committee Manage-
ment Officer (CMO), as appropriate.
Reports shall be consistent with spe-
cific guidance provided periodically by
the Secretariat.

(b) Annual comprehensive review of
Federal advisory committees. To conduct
an annual comprehensive review of
each advisory committee as specified
in section 7(b) of the Act, GSA requires
Federal agencies to report information
on each advisory committee for which
a charter has been filed in accordance
with §102-3.70, and which is in exist-
ence during any part of a Federal fiscal
year. Committee Management Officers
(CMOs), Designated Federal Officers
(DFOs), and other responsible agency
officials will provide this information
by data filed electronically with GSA
on a fiscal year basis, using a Govern-
mentwide shared Internet-based sys-
tem that GSA maintains. This infor-
mation shall be consistent with spe-
cific guidance provided periodically by
the Secretariat. The preparation of
these electronic submissions by agen-
cies has been assigned interagency re-
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port control number (IRCN) 0304-GSA-
AN.

(c) Annual report of closed or partially-
closed meetings. In accordance with sec-
tion 10(d) of the Act, advisory commit-
tees holding closed or partially-closed
meetings must issue reports at least
annually, setting forth a summary of
activities and such related matters as
would be informative to the public con-
sistent with the policy of 5 U.S.C.
552(b).

(d) Advisory committee reports. Subject
to 5 U.S.C. 552, 8 copies of each report
made by an advisory committee, in-
cluding any report of closed or par-
tially-closed meetings as specified in
paragraph (c) of this section and, where
appropriate, background papers pre-
pared by experts or consultants, must
be filed with the Library of Congress as
required by section 13 of the Act for
public inspection and use at the loca-
tion specified §102-3.70(a)(3).

(e) Advisory committee records. Official
records generated by or for an advisory
committee must be retained for the du-
ration of the advisory committee. Upon
termination of the advisory com-
mittee, the records must be processed
in accordance with the Federal Records
Act (FRA), 44 U.S.C. Chapters 21, 29-33,
and regulations issued by the National
Archives and Records Administration
(NARA) (see 36 CFR parts 1220, 1222,
1228, and 1234), or in accordance with
the Presidential Records Act (PRA), 44
U.S.C. Chapter 22.

APPENDIX A TO SUBPART D OF PART 102-
3—KEY POINTS AND PRINCIPLES

This appendix provides additional guidance
in the form of answers to frequently asked
questions and identifies key points and prin-
ciples that may be applied to situations not
covered elsewhere in this subpart. The guid-
ance follows:
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APPENDIX A TO SUBPART D

Key points and principles

Section(s)

Question(s)

Guidance

I. With some exceptions, advisory com-
mittee meetings are open to the pub-
lic.

102-3.140, 102-3.145(a), 102—-3.155 .

1. Must all advisory committee and
subcommittee meetings be open to
the public?

A. No. Advisory committee meetings may be closed when
appropriate, in accordance with the exemption(s) for
closure contained in the Government in the Sunshine
Act, 5 U.S.C. 552b(c). (i) Subcommittees that report to
a parent advisory committee, and not directly to a Fed-
eral officer or agency, are not required to open their
meetings to the public or comply with the procedures in
the Act for announcing meetings. (i) However, agen-
cies are cautioned to avoid excluding the public from
attending any meeting where a subcommittee develops
advice or recommendations that are not expected to be
reviewed and considered by the parent advisory com-
mittee before being submitted to a Federal officer or
agency. These exclusions may run counter to the provi-
sions of the Act requiring contemporaneous access to
the advisory committee deliberative process.

Il. Notices must be published in the | 102-3.150 .........cccceoevriiiiiiiiiiiiiciiiccieie 1. Can agencies publish a single Fed- | A. Yes, agencies may publish a single notice announcing
Federal Register announcing advi- eral Register notice announcing multiple meetings so long as these notices contain all
sory committee meetings. multiple advisory committee meet- of the information required by §102-3.150. (i) “Blanket

ings? notices” should not announce meetings so far in ad-
vance as to prevent the public from adequately being
informed of an advisory committee’s schedule. (i) An
agency's Office of General Counsel should be con-
sulted where these notices include meetings that are
either closed or partially closed to the public.

IIl. Although certain advisory committee | 102—3.170 .......coeruereririiinreniisesieeeeeeaees 1. May an agency require the use of | A. No. Section 10(b) of FACA provides that: Subject to

records may be withheld under the
Freedom of Information Act (FOIA),
as amended, 5 U.S.C. 552, agencies
may not require the use of FOIA pro-
cedures for records available under
section 10(b) of FACA.

its internal FOIA procedures for ac-
cess to advisory committee records
that are not exempt from release
under FOIA?

section 552 of title 5, United States Code, the records,
reports, transcripts, minutes, appendixes, working pa-
pers, drafts, studies, agenda, or other documents which
were made available to or prepared for or by each ad-
visory committee shall be available for public inspection
and copying at a single location in the offices of the ad-
visory committee or the agency to which the advisory
committee reports until the advisory committee ceases
to exist.
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APPENDIX A TO SUBPART D—Continued

Key points and principles

Section(s)

Question(s)

Guidance

(i) The purpose of section 10(b) of the Act is to provide
for the contemporaneous availability of advisory com-
mittee records that, when taken in conjunction with the
ability to attend advisory committee meetings, provide a
meaningful opportunity to comprehend fully the work
undertaken by the advisory committee. (ii) Although ad-
visory committee records may be withheld under the
provisions of FOIA if there is a reasonable expectation
that the records sought fall within the exemptions con-
tained in section 552(b) of FOIA, agencies may not re-
quire members of the public or other interested parties
to file requests for non-exempt advisory committee
records under the request and review process estab-
lished by section 552(a)(3) of FOIA. (iii) Records cov-
ered by the exemptions set forth in section 552(b) of
FOIA may be withheld. An opinion of the Office of
Legal Counsel (OLC), U.S. Department of Justice con-
cludes that: FACA requires disclosure of written advi-
sory committee documents, including predecisional ma-
terials such as drafts, working papers, and studies. The
disclosure exemption available to agencies under ex-
emption 5 of FOIA for predecisional documents and
other privileged materials is narrowly limited in the con-
text of FACA to privileged “inter-agency or intra-agen-
cy” documents prepared by an agency and transmitted
to an advisory committee. The language of the FACA
statute and its legislative history support this restrictive
application of exemption 5 to requests for public access
to advisory committee documents. Moreover, since an
advisory committee is not itself an agency, this con-
struction is supported by the express language of ex-
emption 5 which applies only to inter-agency or intra-
agency materials. (iv) Agencies first should determine,
however, whether or not records being sought by the
public fall within the scope of FACA in general, and
section 10(b) of the Act in particular, prior to applying
the available exemptions under FOIA. (See OLC Opin-
ion 12 Op. O.L.C. 73, dated April 29, 1988, which is
available from the Committee Management Secretariat
(MC), General Services Administration, 1800 F Street,
NW., Washington, DC 20405-0002.)

v 'ddy ‘q "jdans ‘e-z0l ‘id

(uonip3 20-1-4) 20l "UD ¥4 L¥



L8

IV. Advisory committee records must be
managed in accordance with the Fed-
eral Records Act (FRA), 44 U.S.C.
Chapters 21, 29-33, and regulations
issued by the National Archives and
Records Administration (NARA) (see
36 CFR parts 1220, 1222, 1228, and
1234), or the Presidential Records Act
(PRA), 44 U.S.C. Chapter 22.

102-175(e)

1. How must advisory committee
records be treated and preserved?

A. In order to ensure proper records management, the
Committee Management Officer (CMO), Designated
Federal Officer (DFO), or other representative of the
advisory committee, in coordination with the agency's
Records Management Officer, should clarify upon the
establishment of the advisory committee whether its
records will be managed in accordance with the FRA or
the PRA.

B. Official records generated by or for an advisory com-
mittee must be retained for the duration of the advisory
committee. Responsible agency officials are encour-
aged to contact their agency’s Records Management
Officer or NARA as soon as possible after the estab-
lishment of the advisory committee to receive guidance
on how to establish effective records management
practices. Upon termination of the advisory committee,
the records must be processed in accordance with the
FRA and regulations issued by NARA, or in accordance
with the PRA.

C. The CMO, DFO, or other representative of an advisory
committee governed by the FRA, in coordination with
the agency’s Records Management Officer, must con-
tact NARA in sufficient time to review the process for
submitting any necessary disposition schedules of the
advisory committee’s records upon termination. In order
to ensure the proper disposition of the advisory commit-
tee’s records, disposition schedules need to be sub-
mitted to NARA no later than 6 months before the ter-
mination of the advisory committee.

D. For Presidential advisory committees governed by the
PRA, the CMO, DFO, or other representative of the ad-
visory committee should consult with the White House
Counsel on the preservation of any records subject to
the PRA, and may also confer with NARA officials.
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§102-3.180
Subpart E—How Does This Subpart

Apply to Advice or Rec-
ommendations Provided to
Agencies by the National

Academy of Sciences or the
National Academy of Public
Administration?

§102-3.180 What does this subpart
cover and how does it apply?

This subpart provides guidance to
agencies on compliance with section 15
of the Act. Section 15 establishes re-
quirements that apply only in connec-
tion with a funding or other written
agreement involving an agency’s use of
advice or recommendations provided to
the agency by the National Academy of
Sciences (NAS) or the National Acad-
emy of Public Administration (NAPA),
if such advice or recommendations
were developed by use of a committee
created by either academy. For pur-
poses of this subpart, NAS also in-
cludes the National Academy of Engi-
neering, the Institute of Medicine, and
the National Research Council. Except
with respect to NAS committees that
were the subject of judicial actions
filed before December 17, 1997, no part
of the Act other than section 15 applies
to any committee created by NAS or
NAPA.

§102-3.185 What does this subpart re-
quire agencies to do?

(a) Section 15 requirements. An agency
may not use any advice or rec-
ommendation provided to an agency by
the National Academy of Sciences
(NAS) or the National Academy of Pub-
lic Administration (NAPA) under an
agreement between the agency and an
academy, if such advice or rec-
ommendation was developed by use of a
committee created by either academy,
unless:

(1) The committee was not subject to
any actual management or control by
an agency or officer of the Federal
Government; and

(2) In the case of NAS, the academy
certifies that it has complied substan-
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tially with the requirements of section
15(b) of the Act; or

(3) In the case of NAPA, the academy
certifies that it has complied substan-
tially with the requirements of sec-
tions 15(b) (1), (2), and (5) of the Act.

(b) No agency management or control.
Agencies must not manage or control
the specific procedures adopted by each
academy to comply with the require-
ments of section 15 of the Act that are
applicable to that academy. In addi-
tion, however, any committee created
and used by an academy in the develop-
ment of any advice or recommendation
to be provided by the academy to an
agency must be subject to both actual
management and control by that acad-
emy and not by the agency.

(c) Funding agreements. Agencies may
enter into contracts, grants, and coop-
erative agreements with NAS or NAPA
that are consistent with the require-
ments of this subpart to obtain advice
or recommendations from such acad-
emy. These funding agreements re-
quire, and agencies may rely upon, a
written certification by an authorized
representative of the academy provided
to the agency upon delivery to the
agency of each report containing ad-
vice or recommendations required
under the agreement that:

(1) The academy has adopted policies
and procedures that comply with the
applicable requirements of section 15 of
the Act; and

(2) To the best of the authorized rep-
resentative’s knowledge and Dbelief,
these policies and procedures substan-
tially have been complied with in per-
forming the work required under the
agreement.

APPENDIX A TO SUBPART E OF PART 102—
3—KEY POINTS AND PRINCIPLES

This appendix provides additional guidance
in the form of answers to frequently asked
questions and identifies key points and prin-
ciples that may be applied to situations not
covered elsewhere in this subpart. The guid-
ance follows:
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APPENDIX A TO SUBPART E

Key points and principles

Section(s)

Question(s)

Guidance

I. Section 15 of the Act allows the Na-

tional Academy of Sciences (NAS)
and the National Academy of Public
Administration (NAPA) to adopt sepa-
rate procedures for complying with
FACA.

102-3.185(a) .

1.

May agencies rely upon an acad-
emy certification regarding compli-
ance with section 15 of the Act if
different policies and procedures are
adopted by NAS and NAPA?

A. Yes. NAS and NAPA are completely separate organi-
zations. Each is independently chartered by the Con-
gress for different purposes, and Congress has recog-
nized that the two organizations are structured and op-
erate differently. Agencies should defer to the discretion
of each academy to adopt policies and procedures that
will enable it to comply substantially with the provisions
of section 15 of the Act that apply to that academy.

. Section 15 of the Act allows agencies

to enter into funding agreements with
NAS and NAPA without the acad-
emies’ committees being “managed”
or “controlled”.

102-3.185(c) .

[

Can an agency enter into a funding
agreement with an academy which
provides for the preparation of one
or more academy reports containing
advice or recommendations to the
agency, to be developed by the
academy by use of a committee
created by the academy, without
subjecting an academy to “actual
management or control” by the
agency?

A. Yes, if the members of the committee are selected by
the academy and if the committee’s meetings, delibera-
tions, and the preparation of reports are all controlled
by the academy. Under these circumstances, neither
the existence of the funding agreement nor the fact that
it contemplates use by the academy of an academy
committee would constitute actual management or con-
trol of the committee by the agency.
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Pt. 102-5

PART 102-4—NONDISCRIMINATION
IN FEDERAL FINANCIAL ASSIST-
ANCE PROGRAMS [RESERVED]

PART 102-5—HOME-TO-WORK
TRANSPORTATION

Subpart A—General

Sec.

102-5.5 Preamble.

102-5.10 What does this part cover?

102-5.15 Who is covered by this part?

102-5.20 Who is not covered by this part?

102-5.25 What additional guidance con-
cerning home-to-work transportation
should Federal agencies issue?

102-5.30 What definitions apply to this part?

Subpart B—Authorizing Home-to-Work
Transportation

102-5.35 Who 1is authorized home-to-work
transportation?

102-5.40 May the agency head delegate the
authority to make home-to-work deter-
minations?

102-5.45 Should determinations be com-
pleted before an employee is provided
with home-to-work transportation?

102-5.50 May determinations be made in ad-
vance for employees who respond to un-
usual circumstances when they arise?

102-5.55 How do we prepare determinations?

102-5.60 How long are initial determinations
effective?

102-5.66 What procedures apply when the
need for home-to-work transportation
exceeds the initial period?

102-5.70 What considerations apply in mak-
ing a determination to authorize home-
to-work transportation for field work?

102-5.75 What circumstances do not estab-
lish a basis for authorizing home-to-work
transportation for field work?

102-5.80 What are some examples of posi-
tions that may involve field work?

102-5.85 What information should our deter-
mination for field work include if posi-
tions are identified rather than named
individuals?

102-5.90 Should an agency consider whether
to base a Government passenger carrier
at a Government facility near the em-
ployee’s home or work rather than au-
thorize the employee home-to-work
transportation?

102-5.95 Is the comfort and/or convenience
of an employee considered sufficient jus-
tification to authorize home-to-work
transportation?

102-5.100 May we use home-to-work trans-
portation for other than official pur-
poses?
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102-5.106 May others accompany an em-
ployee using home-to-work transpor-
tation?

Subpart C—Documenting and Reporting
Determinations

102-5.110 Must we report our determinations
outside of our agency?

102-5.115 When must we report our deter-
minations?

102-5.120 What are our responsibilities for
documenting use of home-to-work trans-
portation?

AUTHORITY: Sec. 205(c), 63 Stat. 390; 40
U.S.C. 486(c); 31 U.S.C. 1344(e)(1).

SOURCE: 656 FR 54966, Sept. 12, 2000, unless
otherwise noted.

Subpart A—General

§102-5.5 Preamble.

(a) The questions and associated an-
swers in this part are regulatory in ef-
fect. Thus compliance with the written
text of this part is required by all to
whom it applies.

(b) The terms ‘“‘we,” “I,” ‘‘our,”
“‘you,” and ‘‘your,” when used in this
part, mean you as a Federal agency, an
agency head, or an employee, as appro-
priate.

§102-5.10 What does this part cover?

This part covers the use of Govern-
ment passenger carriers to transport
employees between their homes and
places of work.

§102-5.15

This part covers Federal agency em-
ployees in the executive, judicial, and
legislative branches of the Govern-
ment, with the exception of employees
of the Senate, House of Representa-
tives, Architect of the Capitol, and
government of the District of Colum-
bia.

Who is covered by this part?

§102-5.20 Who is not covered by this
part?

This part does not cover:

(a) Employees who are on official
travel (TDY); or

(b) Employees who are on permanent
change of station (PCS) travel; or

(c) Employees who are essential for
the safe and efficient performance of



Federal Management Regulation

intelligence, counterintelligence, pro-
tective services, or criminal law en-
forcement duties when designated in
writing as such by their agency head.

§102-5.25 What additional guidance
concerning home-to-work transpor-
tation should Federal agencies
issue?

Each Federal agency using Govern-
ment passenger carriers to provide
home-to-work transportation for em-
ployees who are essential for the safe
and efficient performance of intel-
ligence, counterintelligence, protective
services, or criminal law enforcement
duties should issue guidance con-
cerning such use.

§102-5.30 What definitions apply to
this part?

The following definitions apply to
this part:

Agency head means the highest offi-
cial of a Federal agency.

Clear and present danger means highly
unusual circumstances that present a
threat to the physical safety of the em-
ployee or their property when the dan-
ger is:

(1) Real; and

(2) Immediate or
merely potential; and

(3) The use of a Government pas-
senger carrier would provide protection
not otherwise available.

Compelling operational considerations
means those circumstances where
home-to-work transportation is essen-
tial to the conduct of official business
or would substantially increase a Fed-
eral agency’s efficiency and economy.

Emergency means circumstances that
exist whenever there is an immediate,
unforeseeable, temporary need to pro-
vide home-to-work transportation for
those employees necessary to the unin-
terrupted performance of the agency’s
mission. (An emergency may occur
where there is a major disruption of
available means of transportation to or
from a work site, an essential Govern-
ment service must be provided, and
there is no other way to transport
those employees.)

Employee means a Federal officer or
employee of a Federal agency, includ-
ing an officer or enlisted member of
the Armed Forces.

Federal agency means:

imminent, not
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(1) A department (as defined in sec-
tion 18 of the Act of August 2, 1946 (41
U.S.C. ba));

(2) An executive department (as de-
fined in 5 U.S.C. 101);

(3) A military department (as defined
in 5 U.S.C. 102);

(4) A Government corporation (as de-
fined in 5 U.S.C. 103(1));

(5) A Government controlled corpora-
tion (as defined in 5 U.S.C. 103(2));

(6) A mixed-ownership Government
corporation (as defined in 31 U.S.C.
9101(2));

(7) Any establishment in the execu-
tive branch of the Government (includ-
ing the Executive Office of the Presi-
dent);

(8) Any independent regulatory agen-
cy (including an independent regu-
latory agency specified in 44 U.S.C.
3502(10));

(9) The Smithsonian Institution;

(10) Any nonappropriated fund instru-
mentality of the United States; and

(11) The United States Postal Serv-
ice.

Field work means official work re-
quiring the employee’s presence at var-
ious locations other than his/her reg-
ular place of work. (Multiple stops
(itinerant-type travel) within the ac-
cepted local commuting area, limited
use beyond the local commuting area,
or transportation to remote locations
that are only accessible by Govern-
ment-provided transportation are ex-
amples of field work.)

Home means the primary place where
an employee resides and from which
the employee commutes to his/her
place of work.

Home-to-work transportation means
the use of a Government passenger car-
rier to transport an employee between
his/her home and place of work.

Passenger carrier means a motor vehi-
cle, aircraft, boat, ship, or other simi-
lar means of transportation that is
owned (including those that have come
into the possession of the Government
by forfeiture or donation), leased, or
rented (non-TDY) by the United States
Government.

Work means any place within the ac-
cepted commuting area, as determined
by the Federal agency for the locality
involved, where an employee performs
his/her official duties.



§102-5.35

Subpart B—Authorizing Home-to-
Work Transportation

§102-5.35 Who is authorized home-to-
work transportation?

By statute, certain Federal officials
are authorized home-to-work transpor-
tation, as are employees who meet cer-
tain statutory criteria as determined
by their agency head. The Federal offi-
cials authorized by statute are the
President, the Vice-President, and
other principal Federal officials and
their designees, as provided in 31 U.S.C.
1344(b)(1) through (b)(7). Those employ-
ees engaged in field work, or faced with
a clear and present danger, an emer-
gency, or a compelling operational con-
sideration may be authorized home-to-
work transportation as determined by
their agency head. No other employees
are authorized home-to-work transpor-
tation.

§102-5.40 May the agency head dele-
gate the authority to make home-to-
work determinations?

No, the agency head may not dele-
gate the authority to make home-to-
work determinations.

§102-5.45 Should determinations be
completed before an employee is
provided with home-to-work trans-
portation?

Yes, determinations should be com-
pleted before an employee is provided
with home-to-work transportation un-
less it is impracticable to do so.

§102-5.50 May  determinations be
made in advance for employees who
respond to unusual circumstances
when they arise?

Yes, determinations may be made in
advance when the Federal agency
wants to have employees ready to re-
spond to:

(a) A clear and present danger;

(b) An emergency; or

(c) A compelling operational consid-
eration.

NoOTE TO §102-5.50: Implementation of these
determinations is contingent upon one of the
three circumstances occurring. Thus, these
may be referred to as ‘‘contingency deter-
minations.”
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§102-5.55 How do we prepare deter-
minations?

Determinations must be in writing
and include the:

(a) Name and title of the employee
(or other identification, if confiden-
tial);

(b) Reason for authorizing home-to-
work transportation; and

(c) Anticipated duration of the au-
thorization.

§102-5.60 How long are initial deter-
minations effective?
Initial determinations are effective
for no longer than:
(a) Two years for field work, updated
as necessary; and

(b) Fifteen days for other cir-
cumstances.
§102-5.65 What procedures apply

when the need for home-to-work
transportation exceeds the initial
period?

The agency head may approve unlim-
ited subsequent determinations, when
the need for home-to-work transpor-
tation exceeds the initial period, for no
longer than:

(a) Two years each for field work, up-
dated as necessary; and

(b) Ninety calendar days each for
other circumstances.

§102-5.70 What considerations apply
in making a determination to au-
thorize home-to-work transpor-
tation for field work?

Agencies should consider the fol-
lowing when making a determination
to authorize home-to-work transpor-
tation for field work:

(a) The location of the employee’s
home in proximity to his/her work and
to the locations where non-TDY travel
is required; and

(b) The use of home-to-work trans-
portation for field work should be au-
thorized only to the extent that such
transportation will substantially in-
crease the efficiency and economy of
the Government.
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§102-5.75 What circumstances do not
establish a basis for authorizing
home-to-work transportation for
field work?

The following circumstances do not
establish a basis for authorizing home-
to-work transportation for field work:

(a) When an employee assigned to
field work is not actually performing
field work.

(b) When the employee’s workday be-
gins at his/her work; or

(c) When the employee normally
commutes to a fixed location, however
far removed from his/her official duty
station (for example, auditors or inves-
tigators assigned to a defense con-
tractor plant).

NoOTE TO §102-5.75: For instances where an
employee is authorized home-to-work trans-
portation under the field work provision, but
performs field work only on an intermittent
basis, the agency shall establish procedures
to ensure that a Government passenger car-
rier is used only when field work is actually
being performed. Although some employees’
daily work station is not located in a Gov-
ernment office, these employees are not per-
forming field work. Like all Government em-
ployees, employees working in a ‘‘field of-
fice” are responsible for their own com-
muting costs.

§102-5.80 What are some examples of
positions that may involve field
work?

Examples of positions that may in-
volve field work include, but are not
limited to:

(a) Quality assurance inspectors;

(b) Construction inspectors;

(c) Dairy inspectors;

(d) Mine inspectors;

(e) Meat inspectors; and

(f) Medical officers on outpatient
service.

NOTE TO §102-5.80: The assignment of an
employee to such a position does not, of
itself, entitle an employee to receive daily
home-to-work transportation.

§102-5.85 What information should
our determination for field work in-
clude if positions are identified
rather than named individuals?

If positions are identified rather than
named individuals, your determination
for field work should include sufficient
information to satisfy an audit, if nec-
essary. This information should in-
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clude the job title, number, and oper-
ational level where the work is to be
performed (e.g., five recruiter per-
sonnel or, positions at the Detroit
Army Recruiting Battalion).

NoTE TO §102-5.85: An agency head may
elect to designate positions rather than indi-
vidual names, especially in positions where
rapid turnover occurs.

§102-5.90 Should an agency consider
whether to base a Government pas-
senger carrier at a Government fa-
cility near the employee’s home or
work rather than authorize the em-
ployee home-to-work transpor-
tation?

Yes, situations may arise where, for
cost or other reasons, it is in the Gov-
ernment’s interest to base a Govern-
ment passenger carrier at a Govern-
ment facility located near the employ-
ee’s home or work rather than author-
ize the employee home-to-work trans-
portation.

§102-5.95 Is the comfort and/or con-
venience of an employee considered
sufficient justification to authorize
home-to-work transportation?

No, the comfort and/or convenience
of an employee is not considered suffi-
cient justification to authorize home-
to-work transportation.

§102-5.100 May we use home-to-work
transportation for other than offi-
cial purposes?

No, you may not use home-to-work
transportation for other than official
purposes. However, if your agency has
prescribed rules for the incidental use
of Government vehicles (as provided in
31 U.S.C. note), you may use the vehi-
cle in accordance with those rules in
connection with an existing home-to-
work authorization.

§102-5.105 May others accompany an
employee using home-to-work
transportation?

Yes, an employee authorized home-
to-work transportation may share
space in a Government passenger car-
rier with other individuals, provided
that the passenger carrier does not
travel additional distances as a result
and such sharing is consistent with his/
her Federal agency’s policy. When a
Federal agency establishes its space
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sharing policy, the Federal agency
should consider its potential liability
for and to those individuals. Home-to-
work transportation does not extend to
the employee’s spouse, other relatives,
or friends unless they travel with the
employee from the same point of de-
parture to the same destination, and
this use is consistent with the Federal
agency’s policy.

Subpart C—Documenting and
Reporting Determinations

§102-5.110 Must we report our deter-
minations outside of our agency?

Yes, you must submit your deter-
minations to the following Congres-
sional Committees:

(a) Chairman, Committee on Govern-
mental Affairs, United States Senate,
Suite SD-340, Dirksen Senate Office
Building, Washington, DC 20510-6250;
and

(b) Chairman, Committee on Govern-
mental Reform, United States House of
Representatives, Suite 2157, Rayburn
House Office Building, Washington, DC
20515-6143.

§102-5.115 When must we report our
determinations?

You must report your determinations
to Congress no later than 60 calendar
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days after approval. You may consoli-
date any subsequent determinations
into a single report and submit them
quarterly.

§102-5.120 What are our responsibil-
ities for documenting use of home-
to-work transportation?

Your responsibilities for docu-
menting use of home-to-work transpor-
tation are that you must maintain logs
or other records necessary to verify
that any home-to-work transportation
was for official purposes. Each agency
may decide the organizational level at
which the logs should be maintained
and kept. The logs or other records
should be easily accessible for audit
and should contain:

(a) Name and title of employee (or
other identification, if confidential)
using the passenger carrier;

(b) Name and title of person author-
izing use;

(c) Passenger carrier identification;

(d) Date(s) home-to-work transpor-
tation is authorized;

(e) Location of residence;

(f) Duration; and

(g) Circumstances requiring home-to-
work transportation.

PARTS 102-6—102-30 [RESERVED]



SUBCHAPTER B—PERSONAL PROPERTY

PART 102-31—GENERAL
[RESERVED]

PART 102-32—MANAGEMENT OF
PERSONAL PROPERTY [RESERVED]

PART 102-33—MANAGEMENT OF
AIRCRAFT [RESERVED]

PART 102-34—MOTOR VEHICLE
MANAGEMENT
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ered by this part?
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Vehicles

102-34.30 Who must comply with motor ve-
hicle fuel efficiency requirements?
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102-34.75 How must we report fuel economy
data for passenger automobiles and light
trucks we purchase or commercially
lease?

102-34.80 Do we report fuel economy data
for passenger automobiles and light
trucks purchased for our agency by the
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102.-34.85 Do we have to submit a negative
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102-34.125 Before we sell a motor vehicle,
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LICENSE PLATES

102-34.130 Must our motor vehicles use Gov-
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102-34.135 Do we need to register motor ve-
hicles owned or leased by the Govern-
ment?

102-34.140 Where may we obtain U.S. Gov-
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IDENTIFICATION EXEMPTIONS
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there?
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fication?

102-34.185 What information must the cer-
tification contain?

102-34.190 For how long is a limited exemp-
tion valid?

102-34.195 What agencies have an unlimited
exemption from displaying U.S. Govern-
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identification?
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102-34.200 What agencies have a special ex-
emption from displaying U.S. Govern-
ment license plates and motor vehicle
identification?

102-34.2056 What license plates and motor ve-
hicle identification do we use on motor
vehicles that are exempt from motor ve-
hicle identification and U.S. Government
license plates?

102-34.210 What special requirements apply
to exempted motor vehicles operating in
the District of Columbia?

102-34.215 Can GSA ask for a listing of ex-
empted motor vehicles?

Subpart C—Official Use of Government
Motor Vehicles

102-34.220 What is official use of a motor ve-
hicle owned or leased by the Govern-
ment?

102-34.225 May I use a motor vehicle owned
or leased by the Government for trans-
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place of employment?

102-34.230 May Government contractors use
motor vehicles owned or leased by the
Government?

102-34.235 What does GSA do if it learns of
unofficial use of a motor vehicle owned
or leased by the Government?

102-34.240 How are Federal employees dis-
ciplined for misuse of motor vehicles
owned or leased by the Government?

102-34.245 How am I responsible for pro-
tecting motor vehicles?

102-34.250 Am I bound by State and local
traffic laws?

102-34.256 Who pays for parking fees and
fines?

102-34.260 Do Federal employees in motor
vehicles owned or leased by the Govern-
ment have to use safety belts?

Subpart D—Replacement of Motor
Vehicles

102-34.2656 What are motor vehicle replace-
ment standards?

102-34.270 May we replace a Government-
owned motor vehicle sooner?

102-34.275 May we Kkeep a Government-
owned motor vehicle even though the
standard permits replacement?

102-34.280 How long must we keep a Govern-
ment-owned motor vehicle?

Subpart E—Scheduled Maintenance of
Motor Vehicles

102-34.285 What kind of maintenance pro-
grams must we have?

102-34.290 Must our motor vehicles pass
State inspections?

102-34.295 Where can we obtain help in set-
ting up a maintenance program?
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Subpart F—Motor Vehicle Accident
Reporting

102-34.300 What forms do I use to report an
accident involving a motor vehicle
owned or leased by the Government?

102-34.305 To whom do we send accident re-
ports?

Subpart G—Disposal of Motor Vehicles

102-34.310 How do we dispose of a motor ve-
hicle in any State, Commonwealth, terri-
tory or possession of the United States,
or the District of Columbia?

102-34.315 What forms do we use to transfer
ownership when selling a motor vehicle?

102-34.320 How do we distribute the com-
pleted Standard Form 97?

Subpart H—Motor Vehicle Fueling

102-34.325 How do we obtain fuel for motor
vehicles?

102-34.330 What Government-issued charge
cards may I use to purchase fuel and
motor vehicle related services?

102-34.335 What type of fuel do I use in
motor vehicles?

102-34.340 Do I have to use self-service fuel
pumps?

Subpart |I—Federal Motor Vehicle Fleet
Report

102-34.345 What is the Federal Motor Vehi-
cle Fleet Report?

102-34.350 What records do we need to keep?

102-34.355 When and how do we report motor
vehicle data?

Subpart J—Forms

102-34.360 How do we obtain the forms pre-
scribed in this part?
AUTHORITY: Sec. 205(c),
U.S.C. 486(c).

SOURCE: 64 FR 59593, Nov. 2, 1999, unless
otherwise noted.

63 Stat. 390; 40

§102-34.5 Preamble.

(a) This part governs the economical
and efficient management and control
of motor vehicles that the Government
owns or leases. Agencies will incor-
porate appropriate provisions of this
part into contracts offering Govern-
ment-furnished equipment in order to
ensure adequate control over the use of
motor vehicles.

(b) The questions and associated an-
swers in this part are regulatory in ef-
fect. Thus compliance with the written
text of this part is required by all exec-
utive agencies.
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(c) The terms ‘“we,” “I,” ‘our,”
“‘you,” and ‘‘your,” when used in this
part, mean you as an executive agency,
as your agency’s fleet manager, or as a
motor vehicle user or operator, as ap-
propriate.

§102-34.10 What definitions apply to
motor vehicle management?

The following definitions apply to
motor vehicle management:

Commercial design motor vehicle means
a motor vehicle procurable from reg-
ular production lines and designed for
use by the general public.

Domestic fleet (see §102-34.20(a)).

Foreign fleet (see §102-34.20(b)).

GSA Fleet lease (see §102-34.25(d)).

Large fleet (see §102-34.20(d)).

Law enforcement motor vehicle means a
passenger automobile or light truck
that is specifically approved in an
agency’s appropriation act for use in
apprehension, surveillance, police or
other law enforcement work or specifi-
cally designed for use in law enforce-
ment. If not identified in an agency’s
appropriation language, a motor vehi-
cle qualifies as a law enforcement
motor vehicle only in the following
cases:

(1) A passenger automobile having
heavy duty components for electrical,
cooling and suspension systems and at
least the next higher cubic inch dis-
placement or more powerful engine
than is standard for the automobile
concerned.

(2) A light truck having emergency
warning lights and identified with
markings such as ‘‘police.”

(3) An unmarked motor vehicle cer-
tified by the agency head as essential
for the safe and efficient performance
of intelligence, counterintelligence,
protective, or other law enforcement
duties.

(4) A motor vehicle seized by a Fed-
eral agency that is subsequently used
for the purpose of performing law en-
forcement activities.

Light duty motor vehicle means any
motor vehicle with a gross motor vehi-
cle weight rating (GVWR) of 8,500
pounds or less.

Light truck means a motor vehicle on
a truck chassis with a gross motor ve-
hicle weight rating (GVWR) of 8,500
pounds or less.
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Military design motor vehicle means a
motor vehicle (excluding general-pur-
pose motor vehicles) designed accord-
ing to military specifications to sup-
port directly combat or tactical oper-
ations or training for such operations.

Motor vehicle means any vehicle, self-
propelled or drawn by mechanical
power, designed and operated prin-
cipally for highway transportation of
property or passengers, but does not in-
clude a military design motor vehicle
or vehicles not covered by this part
(see §102-34.15).

Motor vehicle identification (also re-
ferred to as ‘“‘motor vehicle markings’’)
means the legends ‘‘For Official Use
Only” and “U.S. Government’’ placed
on a motor vehicle plus other legends
showing the full name of the depart-
ment, agency, establishment, corpora-
tion, or service by which the motor ve-
hicle is used. This identification is usu-
ally a decal placed in the rear window
or on the side of the motor vehicle.

Motor vehicle lease (see §102-34.25(b)).

Motor wvehicle markings (see ‘‘Motor
vehicle identification’ in this section).

Motor wvehicle purchase (see §102—
34.25(a)).

Motor vehicle rental (see §102-34.25(c)).

Motor vehicles transferred from excess
(see §102-34.25(e)).

Owning agency means the executive
agency that holds the vehicle title,
manufacturer’s Certificate of Origin, or
is the lessee of a motor vehicle lease.
This term does not apply to agencies
that lease motor vehicles from the
GSA Fleet.

Passenger automobile means a sedan or
station wagon designed primarily to
transport people.

Reportable motor vehicles are vehicles
which are reported to GSA as outlined
in Subpart I of this part:

(1) Included are sedans, station wag-
ons, buses, ambulances, vans, utility
motor vehicles, trucks and truck trac-
tors, regardless of fuel type.

(2) BExcluded are fire trucks, motor-
cycles, military-design motor vehicles,
semi-trailers, trailers and other trail-
ing equipment such as pole trailers,
dollies, cable reels, trailer coaches and
bogies, and trucks with permanently
mounted equipment such as generators
and air compressors.

Small fleet (see §102-34.20(c)).
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Using agency means a Federal agency
that obtains motor vehicles from the
GSA Fleet, commercial firms or an-
other Federal agency and does not hold
the vehicle title or manufacturer’s Cer-
tificate of Origin. However, this does
not include a Federal agency that ob-
tains a motor vehicle by motor vehicle
rental.

§102-34.15 What motor vehicles are
not covered by this part?

Motor vehicles not covered are:

(a) Designed or used for military field
training, combat, or tactical purposes;

(b) Used principally within the con-
fines of a regularly established mili-
tary post, camp, or depot; or

(c) Used by an agency in the perform-
ance of investigative, law enforcement,
or intelligence duties if the head of
such agency determines that exclusive
control of such vehicle is essential to
the effective performance of such du-
ties, although such vehicles are subject
to subpart C and subpart I of this part.

§102-34.20 What types of motor vehi-
cle fleets are there?

The types of motor vehicle fleets are:

(a) Domestic fleet means all reportable
agency-owned motor vehicles operated
in any State, Commonwealth, territory
or possession of the United States, and
the District of Columbia.

(b) Foreign fleet means all reportable
agency-owned motor vehicles operated
in areas outside any State, Common-
wealth, territory or possession of the
United States, and the District of Co-
lumbia.

(c) Small fleet means a fleet of fewer
than 2,000 reportable agency-owned
motor vehicles, worldwide.

(d) Large fleet means a fleet of 2,000 or
more reportable agency-owned motor
vehicles, worldwide.

§102-34.25 What sources of supply are
available for obtaining motor vehi-
cles?

The following sources of supply are
available:

(a) Motor vehicle purchase means buy-
ing a motor vehicle from a commercial
source, usually a motor vehicle manu-
facturer or a motor vehicle manufac-
turer’s dealership.
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(b) Motor vehicle lease means obtain-
ing a motor vehicle by contract or
other arrangement from a commercial
source for 60 continuous days or more.

(c) Motor vehicle rental means obtain-
ing a motor vehicle by contract or
other arrangement from a commercial
source for less than 60 continuous days.

(d) GSA Fleet lease means obtaining a
motor vehicle from the General Serv-
ices Administration (GSA Fleet).
Where ‘‘lease’ is used alone within this
part, it refers to ‘““motor vehicle lease”
in paragraph (b) of this section and not
GSA Fleet lease.

(e) Motor vehicles transferred from ex-
cess means obtaining a motor vehicle
reported as excess and transferred with
or without cost.

Subpart A—Obtaining Fuel
Efficient Motor Vehicles

§102-34.30 Who must comply with
motor vehicle fuel efficiency re-

quirements?
Executive agencies located in any
State, Commonwealth, territory or

possession of the United States, and
the District of Columbia which operate
motor vehicles owned or leased by the
Government in the conduct of official
business. This subpart does not apply
to motor vehicles exempted by law or
other regulations, such as law enforce-
ment and motor vehicles in foreign
areas. Other Federal agencies are en-
couraged to comply so that maximum
energy conservation benefits may be
realized in obtaining, operating, and
managing motor vehicles owned or
leased by the Government.

§102-34.35 What are the procedures
for purchasing and leasing motor
vehicles?

Procedures for purchasing and leas-
ing motor vehicles can be found in sub-
part 101-26.5 of this title.

§102-34.40 How are passenger auto-
mobiles classified?

Passenger automobiles are classified
in the following table:

Station
Sedan class wagon Descriptive name
class
| | Subcompact.
1} Compact.
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Station
Sedan class wagon Descriptive name
class
.. mn Midsize
[\ \Y Large.
V. Limousine.

§102-34.45 What size motor vehicles
may we purchase and lease?

(a) You must select motor vehicles to
achieve maximum fuel efficiency.

(b) Limit motor vehicle body size, en-
gine size and optional equipment to
what is essential to meet your agency’s
mission.

(c) With the exception of motor vehi-
cles used by the President and Vice
President and motor vehicles for secu-
rity and highly essential needs, you
must purchase and lease midsize (class
IIT) or smaller sedans.

(d) Purchase and lease large (class
IV) sedans only when such motor vehi-
cles are essential to your agency’s mis-
sion.

§102-34.50 What are fleet average fuel
economy standards?

(a) The minimum miles per gallon
that a fleet of motor vehicles pur-
chased or leased by an executive agen-
cy must obtain. The need to meet these
standards is set forth in 49 U.S.C. 32917,
Standards for Executive Agency Auto-
mobiles, and Executive Order 12375,
Motor Vehicles. These standards have
two categories:

(1) Average fuel economy standard
for all passenger automobiles.

(2) Average fuel economy standard
for light trucks.

(b) These standards do not apply to
passenger automobiles and light trucks
designed to perform combat-related
missions for the U.S. Armed Forces or
motor vehicles designed for use in law
enforcement or emergency rescue
work.

§102-34.55 What are the minimum
fleet average fuel economy stand-
ards?

The minimum fleet average fuel
economy standards appear in the fol-
lowing table:
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FLEET AVERAGE FUEL ECONOMY STANDARDS A

Passsenger ;
Fiscal year auto- tlr_ulchtZ
mobile
275 20.63
275 20.73
275 20.73
275 20.73
275 20.73
2000 & beyond ... 275 *)

aThese figures represent miles/gallon.

1 Established by section 49 U.S.C. 32902 and the Secretary
of Transportation.

2Fleet average fuel economy standard set by the Secretary
of Transportation and mandated by Executive Order 12375
beginning in fiscal year 1982.

3Fleet average fuel economy for light trucks is the com-
bined fleet average fuel economy for all 4 x 2 and 4 x 4 light
trucks.

4 Requirements
Transportation.

not yet set by the Secretary of

§102-34.60 How do we calculate the
average fuel economy for our fleet?

(a) Due to the variety of motor vehi-
cle configurations, you must take an
average of all motor vehicles, by cat-
egory (passenger automobiles or light
truck) purchased and leased by your
agency during the fiscal year. This cal-
culation is the sum of passenger auto-
mobiles or light trucks that your exec-
utive agency purchases or leases from
commercial sources divided by the sum
of the fractions representing the num-
ber of motor vehicles of each category
by model divided by the unadjusted
city/highway mile-per-gallon ratings
for that model, developed by the Envi-
ronmental Protection Agency (EPA)
for each fiscal year. The EPA mile-per-
gallon rating for each motor vehicle
make, model, and model year may be
obtained from the: General Services
Administration, Attn: FFA, Wash-
ington, DC 20406.

(b) An example follows:

Light trucks: i. 600 light trucks acquired in
a specific year. These are broken down into:

A. 200 Six cylinder automatic transmission
pick-up trucks, EPA rating: 24.3 mpg, plus

B. 150 Six cylinder automatic transmission
mini-vans, EPA rating 24.8 mpg, plus

C. 150 Eight cylinder automatic trans-
mission pick-up trucks, EPA rating: 20.4
mpg, plus

D. 100 Eight cylinder automatic trans-
mission cargo vans, EPA rating: 22.2 mpg.
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600
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=200 , 150 150 100
243 248 204 222

600

" 82305+ 6.0484 + 7.3530 +4.5045

~ 261364

ii. Fleet average fuel economy for light
trucks in this case is 23.0 mpg.

§102-34.65 How may we request an ex-
emption from the fuel economy
standards?

(a) You must submit your reasons for
the exemption in a written request to
the: Administrator of General Services,
ATTN: MTV, Washington, DC 20405.

(b) GSA will review the request and
advise you of the determination within
30 days of receipt. Passenger auto-
mobiles and light trucks exempted
under the provisions of this section
must not be included in calculating
your fleet average fuel economy.

§102-34.70 How does GSA monitor the
fuel economy of purchased and
leased motor vehicles?

(a) Executive agencies report to GSA
their leases and purchases of passenger
automobiles and light trucks. GSA
keeps a master record of the miles per
gallon for passenger automobiles and
light trucks acquired by each agency
during the fiscal year. GSA verifies
that each agency’s passenger auto-
mobile and light truck leases and pur-
chases achieve the fleet average fuel
economy for the applicable fiscal year,
as required by Executive Order 12375.

(b) The GSA Federal Vehicle Policy
Division (MTV) issues information
about the EPA miles-per-gallon ratings
to executive agencies at the beginning
of each fiscal year to help agencies
with their acquisition plans.
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= 22.9565 (Rounded to nearest 0.1 mpg.)

§102-34.75 How must we report fuel
economy data for passenger auto-
mobiles and light trucks we pur-
chase or commercially lease?

(a) You must send copies or synopses
of motor vehicle leases and purchases
to GSA. Use the unadjusted combined
city/highway mile-per-gallon ratings
for passenger automobiles and light
trucks developed each fiscal year by
the Environmental Protection Agency
(EPA). All submissions for a fiscal year
must reach GSA by December 1 of the
next fiscal year. Submit the informa-
tion as soon as possible after the pur-
chase or effective date of each lease to
the: General Services Administration,
ATTN: MTV, Washington, DC 20405.
Email: vehicle.policy@gsa.gov.

(b) Include in your submission to
GSA motor vehicles purchased or
leased by your agency for use in any
State, Commonwealth, territory or
possession of the United States, and
the District of Columbia.

(¢) Your submission to GSA must in-
clude:

(1) Number of passenger automobiles
and light trucks, by category.

(2) Year.

(3) Make.

(4) Model.

(6) Transmission type (if manual,
number of forward speeds).

(6) Cubic inch displacement of en-
gine.

(7T) Fuel type (i.e., gasoline, diesel, or
type of alternative fuel).

(8) Monthly lease cost, if applicable.

NOTE TO §102-34.75: Do not include pas-
senger automobile and light truck lease re-
newal options as new acquisition motor vehi-
cle leases. Do not report passenger auto-
mobiles and light trucks exempted from fleet
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average fuel economy standards (see §102—
34.50(b) and §102-34.65).

§102-34.80 Do we report fuel economy
data for passenger automobiles and
light trucks purchased for our
agency by the GSA Automotive Di-
vision?

No. The GSA Automotive Division
provides information for passenger
automobiles and light trucks it pur-
chases for agencies.

§102-34.85 Do we have to submit a
negative report if we don’t pur-
chase or lease any motor vehicles in
a fiscal year?

Yes, you must submit a negative re-
port if you don’t purchase or lease any
motor vehicles in a fiscal year.

§102-34.90 Are any motor vehicles ex-
empted from these reporting re-
quirements?

Yes. You do not need to report pas-
senger automobiles and light trucks
that are:

(a) Purchased or leased for use out-
side any State, Commonwealth, terri-
tory or possession of the United States,
or the District of Columbia.

(b) Designed to perform combat-re-
lated missions for the U.S. Armed
Forces.

(c) Designed for use in law enforce-
ment or emergency rescue work.

§102-34.95 Does fleet average fuel
economy reporting affect our acqui-
sition plan?

It may. If previous motor vehicle
purchases and leases have caused your
fleet to fail to meet the required fuel
economy by the end of the fiscal year,
GSA may encourage you to adjust fu-
ture requests to meet fuel economy re-
quirements.

§102-34.100 Where may we obtain help
with our motor vehicle acquisition
plans?

For help with your motor vehicle ac-
quisition plan, contact the: General
Services Administration, Attn: MTV,
Washington, DC 20405. Email: vehi-
cle.policy@gsa.gov
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Subpart B—Identifying and
Registering Motor Vehicles

MOTOR VEHICLE IDENTIFICATION

§102-34.105 What motor vehicles re-
quire motor vehicle identification?

All motor vehicles owned or leased
by the Government must display motor
vehicle identification unless exempted
under §102-34.180, §102-34.195, or §102-
34.200.

§102-34.110 What motor vehicle iden-
tification must we put on motor ve-
hicles we purchase or lease?

(a) For motor vehicles with rear win-
dows, display:

(1) ““For Official Use Only,” in letters
1% to % inch high.

(2) “U.S. Government’ in letters 34
to 1 inch high; and

(3) The full name of the department,
agency, establishment, corporation, or
service owning or leasing the motor ve-
hicle (in letters 1 to 1% inch high), or
in the alternative, a title that de-
scribes the activity in which it is oper-
ated (if the title readily identifies the
department, agency, establishment,
corporation, or service concerned).

(b) For other than motor vehicle rear
windows, display the motor vehicle
identification in paragraphs (a)(1)
through (3) of this section, but:

(1) Use letters 1 to 1% inches high in
colors contrasting to the motor vehi-
cle.

(2) If you use subsidiary words or ti-
tles of subordinate units, use letters %
inch to % inch high.

(c) The preferred material is a decal
of elastomeric pigmented film type for
ease of application and removal.

NOTE TO §102-34.110: Each agency or activ-
ity is responsible for acquiring its own de-
cals. Replace this motor vehicle identifica-
tion when necessary due to damage or wear.

§102-34.115 What motor vehicle iden-
tification must the Department of
Defense (DOD) put on motor vehi-
cles it purchases or leases?

The following must appear on DOD
purchased or leased motor vehicles:

(a) “For Official Use Only;”

(b) An appropriate title for the DOD
component; and
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(c) The DOD code and registration
number assigned by the DOD compo-
nent accountable for the motor vehicle.

§102-34.120 Where is motor vehicle
identification placed on purchased
and leased motor vehicles?

(a) On most motor vehicles. On the left
side of the rear window, 1% inches or
less from the bottom of the window.

(b) On motor vehicles without rear win-
dows or where identification on the rear
window would not be easily seen. Cen-
tered on both front doors or in any ap-
propriate position on each side of the
motor vehicle.

(c) On trailers. Centered on both sides
of the front quarter of the trailer in a
conspicuous location.

§102-34.125 Before we sell a motor ve-
hicle, what motor vehicle identifica-
tion or markings must we remove?

You must remove all motor vehicle
identification before you transfer the
title or deliver the motor vehicle.

LICENSE PLATES

§102-34.130 Must our motor vehicles
use Government license plates?

Yes you must use Government li-
cense plates, with the exception of
motor vehicles exempted under §102-
34.180, §102-34.195, and § 102-34.200.

§102-34.135 Do we need to register
motor vehicles owned or leased by
the Government?

For a motor vehicle owned or leased
by the Government that is regularly
based or operated outside the District
of Columbia and displaying U.S. Gov-
ernment license plates and motor vehi-
cle identification, you need not reg-
ister it in a State, Commonwealth, ter-
ritory or possession of the TUnited
States. Motor vehicles exempted under
§102-34.180, §102-34.195, or §102-34.200
must be registered and inspected in ac-
cordance with the laws of the State,
Commonwealth, territory or possession
of the United States where the motor
vehicle is regularly operated.

§102-34.140 Where may we obtain U.S.
Government license plates?
For detailed instructions and an or-
dering form to obtain U.S. Government
license plates, contact the: Super-
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intendent of Industries, District of Co-
lumbia, Department of Corrections,
Lorton, VA 22079.

NOTE TO §102-34.140: You may, but are not
required to obtain license plates from the
District of Columbia, Department of Correc-
tions.

§102-34.145 How do we display license
plates on motor vehicles?

(a) Display official U.S. Government
license plates on the front and rear of
all motor vehicles owned or leased by
the Government. The exception is two-
wheeled motor vehicles, which require
rear license plates only.

(b) You must display U.S. Govern-
ment license plates on the motor vehi-
cle to which the license plates were as-
signed.

(c) Display the U.S. Government li-
cense plates until the motor vehicle is
removed from Government service or is
transferred, or until the plates are
damaged and require replacement.

(d) For motor vehicles owned or
leased by DOD, follow DOD regula-
tions.

§102-34.150 What do we do about a
lost or stolen license plate?

You should report the loss or theft of
license plates as follows:

(a) U.S. Government license plates. Tell
your local security office (or equiva-
lent) and local police.

(b) District of Columbia or State license
plates. Tell your local security office
(or equivalent) and either the District
of Columbia, Department of Transpor-
tation, or the State agency, as appro-
priate.

§102-34.155 What records do we need
to keep on U.S. Government license
plates?

You must keep a central record of all
U.S. Government license plates for
your agency’s motor vehicle purchases
and motor vehicle leases. The GSA
Fleet must keep such a record for GSA
Fleet vehicles. The record must iden-
tify:

(a) The motor vehicle to which each
set of plates is assigned.

(b) The complete history of any reas-
signed plates.

(c) A list of destroyed or voided li-
cense plate numbers.
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§102-34.160 How are U.S. Government
license plates coded and numbered?

U.S. Government license plates, ex-
cept those issued by the District of Co-
lumbia, Department of Transportation,
under §102-34.170, will be numbered se-
rially for each executive agency, begin-
ning with 101, and preceded by a letter
code that designates the owning agen-
cy for the motor vehicle as follows:

Agriculture, Department of—A

Air Force, Department of the—AF

Army, Department of the—W

Commerce, Department of—C

Consumer Product Safety Commission—
CPSsC

Corps of Engineers, Civil Works—CE

Defense, Department of—D

Defense Commissary Agency—DECA

Defense Contract Audit Agency—DA

Defense Logistics Agency—DLA

District of Columbia Redevelopment Land
Agency—LA

Energy, Department of—E

Enrichment Corporation, U.S—EC

Environmental Protection Agency—EPA

Executive Office of the President—EO Coun-
cil of Economic Advisers, National Secu-
rity Council, Office of Management and
Budget—EO

Federal Communications Commission—FC

Federal Deposit Insurance Corporation—FD

Federal Emergency Management Agency—
FE

Federal Mediation and Conciliation Serv-
ice—FM

General Services Administration—GS

Government Printing Office—GP

GSA Fleet—G

Health and Human Services,
of —HHS

Interior, Department of the—I

Judicial Branch of the Government—JB

Justice, Department of—J

Labor, Department of—L

Legislative Branch—LB

Marine Corps—MC

National Aeronautics and Space Administra-
tion—NA

National Capital Planning Commission—NP

National Guard Bureau—NG

National Labor Relations Board—NL

National Science Foundation—N§S

Navy, Department of the—N

Nuclear Regulatory Commission—NRC

Office of Personnel Management—OPM

Panama Canal Commission—PC

Railroad Retirement Board—RR

Selective Service System—SS

Small Business Administration—SB

Smithsonian Institution, National Gallery of
Art—sSI

Soldiers’ and Airmen’s Home, U.S—SH

State, Department of—S

Tennessee Valley Authority—TV

Department
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Transportation, Department of—DOT
Treasury, Department of the—T
United States Information Agency—IA
United States Postal Service—P
Veterans Affairs, Department of—VA

§102-34.165 How can we get a new li-
cense plate code designation?

To get a new license plate code des-
ignation, write to the: General Services
Administration, Attn: MTV, Wash-
ington, DC 20405. Email: vehi-
cle.policy@gsa.gov

§102-34.170 Are there special licensing
procedures for motor vehicles oper-
ating in the District of Columbia
{DdC)?

Yes. DC Code, section 40-102(d)(2), re-
quires the issuance of license plates,
without charge, for all motor vehicles
owned or leased by the Government at
the time the motor vehicle is reg-
istered or reregistered.

(a) You must register motor vehicles
that are regularly based or operated in
DC with the DC Department of Trans-
portation. Your application to register
must include a manufacturer’s Certifi-
cate of Origin, bill of sale, or other doc-
ument attesting Government owner-
ship. Forms for registering motor vehi-
cles are available from the District of
Columbia, Department of Transpor-
tation.

(b) Motor vehicles owned or leased by
the Government and licensed in the
District of Columbia may have the let-
ter code designation prescribed in §102—
34.160 stenciled in the blank space be-
side the embossed numbers. If you add
a letter code designation, stencil it on
the license plate so that the letters re-
semble the embossed numbers in size
and color. License plates issued by the
District of Columbia without an agen-
cy letter code designation will usually
have the letter code designation “US”.

(c) Transfer of U.S. Government 1li-
cense plates issued by the District of
Columbia between your agency’s own
motor vehicles requires prior approval
from the District of Columbia, Depart-
ment of Transportation.

(d) You must have each registered
motor vehicle inspected annually ac-
cording to section 40-204 of the District
of Columbia Code and applicable regu-
lations. The District of Columbia
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issues an inspection verification stick-
er for each motor vehicle that passes
inspection. Inspections and stickers are
free.

(e) Return damaged or mutilated 1li-
cense plates to the District of Colum-
bia, Department of Transportation, for
cancellation. Also return license plates
when you transfer a motor vehicle reg-
ularly based or operated in the District
of Columbia to operation in a field
area, another agency, or remove the
motor vehicle from Government serv-
ice.

[64 FR 59593, Nov. 2, 1999; 64 FR 66967, Nov. 30,
2000]

IDENTIFICATION EXEMPTIONS

§102-34.175 What types of exemptions
are there?

(a) Limited exemption.
(b) Unlimited exemption.
(c) Special exemption.

§102-34.180 May we have a limited ex-
emption from displaying U.S. Gov-
ernment license plates and other
motor vehicle identification?

Yes. The head of your agency or des-
ignee may authorize a limited exemp-
tion to the display of U.S. Government
license plates and motor vehicle identi-
fication upon written certification.
(See §102-34.185.) For motor vehicles
leased from the GSA Fleet, send an in-
formation copy of this certification to
the: General Services Administration,
Attn: FFF, Washington, DC 20406.

NOTE TO §102-34.180: Not eligible for exemp-
tion are motor vehicles regularly used for
common administrative purposes and not di-
rectly connected to investigative, law en-
forcement or intelligence duties involving
security activities.

§102-34.185 What information must
the certification contain?

The certification must state either:

(a) That the motor vehicle is used
primarily for investigative, law en-
forcement or intelligence duties in-
volving security activities and that
identifying the motor vehicle would
interfere with those duties; or

(b) That identifying the motor vehi-
cle would endanger the security of the
vehicle occupants.
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§102-34.190 For how long is a limited
exemption valid?

An exemption granted in accordance
with §102-34.180 and §102-34.185 may
last from one day up to one year. If the
requirement for exemption still exists
at the end of the year, your agency
must re-certify the continued exemp-
tion. For a motor vehicle leased from
the GSA Fleet, send a copy of the re-
certification to the: General Services
Administration, ATTN: FFF, Wash-
ington, DC 20406.

§102-34.195 What agencies have an
unlimited exemption from dis-
playing U.S. Government license
plates and motor vehicle identifica-
tion?

The following Federal agencies, or
activities within agencies, are granted
an unlimited exemption based on ongo-
ing mission requirements and do not
need to certify:

(a) Administrative Office of the United
States Courts. All motor vehicles used
by United States probation offices and
pretrial services agencies of the judi-
cial branch of the U.S. Government.

(b) Department of Agriculture. Motor
vehicles used for investigative or law
enforcement activities by the Agricul-
tural Marketing Service, Animal and
Plant Health Inspection Service, Food
Safety and Inspection Service, Forest
Service, Grain Inspection, Packers and
Stockyard Administration, Packers
and Stockyard Program, Food and Con-
sumers Service, and Office of the In-
spector General.

(c) Department of Commerce. Motor ve-
hicles used for surveillance and other
law enforcement activities by the Of-
fice of Export Enforcement, Inter-
national Trade Administration, the Na-
tional Marine Fisheries Service, and
the National Oceanic and Atmospheric
Administration.

(d) Department of Defense. Motor vehi-
cles used for intelligence, investiga-
tive, or security activities by the U.S.
Army Intelligence Agency and the
Criminal Investigation Command of
the Department of the Army; Office of
Naval Intelligence of the Department
of the Navy; Office of Special Inves-
tigations of the Department of the Air
Force; the Defense Criminal Investiga-
tion Service, Office of the Inspector
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General;
Agency.

(e) District of Columbia. Motor vehi-
cles used by St. Elizabeth’s Hospital in
outpatient work where identifying the
motor vehicles would be prejudicial to
patients.

(f) Department of Education. Motor ve-
hicles used for investigative and law
enforcement activities by the Office of
the Inspector General.

(g) Department of Energy. Motor vehi-
cles used for investigative or security
activities.

(h) Environmental Protection Agency.
Motor vehicles used for investigative
and law enforcement activities by the
Office of Inspector General and the Of-
fice of Enforcement and Compliance
Assurance.

(i) Federal Communications Commis-
sion. Motor vehicles used for investiga-
tive activities by the Field Operations
Bureau.

(3) General Services Administration.
Motor vehicles used for investigative,
surveillance, and security activities by
special agents of the Federal Protec-
tive Service, and Office of the Inspec-
tor General.

(k) Department of Health and Human
Services. Motor vehicles used for under-
cover law enforcement and similar in-
vestigative work by the Food and Drug
Administration; motor vehicles used to
transport mentally disturbed children
by the National Institutes of Health;
and motor vehicles used for law en-
forcement and investigative purposes
by the Office of Investigations and the
Office of the Inspector General.

(1) Department of Housing and Urban
Development. Motor vehicles used for
law enforcement or investigative pur-
poses by the Office of the Inspector
General.

(m) Department of the Interior. Motor
vehicles used to enforce game laws by
the U.S. Fish and Wildlife Service;
motor vehicles assigned to special
agents of the Bureau of Land Manage-
ment who investigate crimes against
public lands; motor vehicles assigned
to special officers of the Bureau of In-
dian Affairs; motor vehicles used for
investigating crimes against public
lands by the National Park Service and
assigned to the U.S. Park Police; and
motor vehicles assigned to the special

and the Defense Logistics
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agents of the Office of the Inspector
General who investigate possible
crimes of fraud and abuse by depart-
mental employees, contractors, and
grantees.

(n) Department of Justice. All motor
vehicles used for undercover law en-
forcement activities or investigative
work by the Department.

(0) Department of Labor. All motor ve-
hicles used for investigative, law en-
forcement, and compliance activities
by the Employment and Training Ad-
ministration, Occupational Safety and
Health Administration, Employment
Standards Administration, and the
Mine Safety and Health Administra-
tion.

(p) National Aeronautics and Space Ad-
ministration. Motor vehicles used for in-
vestigative or law enforcement activi-
ties.

(a) National Labor Relations Board.
Motor vehicles used for investigative
activities by field offices.

(r) National Security Council. Motor
vehicles used by the Central Intel-
ligence Agency.

(s) Nuclear Regulatory Commission.
Motor vehicles used for the conduct of
security operations or in the enforce-
ment of security regulations.

(t) Office of Personnel Management.
Motor vehicles used for the investiga-
tive program of the Office of Personnel
Investigations and regional investiga-
tion activities.

(u) United States Postal Service. Motor
vehicles that the Postal Inspection
Service uses for investigative and law
enforcement activities.

(v) Department of State. Motor vehi-
cles used for protecting domestic and
foreign dignitaries and investigating
passport and visa fraud.

(w) Department of Transportation.
Motor vehicles used for intelligence,
investigative, or security activities by
the Office of the Inspector General, the
OST Office of Security, the Investiga-
tions and Security Division and field
counterparts in the U.S. Coast Guard,
the Office of Civil Aviation Security
and field counterparts in the Federal
Aviation Administration, and the
Idaho Division Office of Motor Carriers
in the Federal Highway Administra-
tion.
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(x) Department of Treasury. Motor ve-
hicles used by the U.S. Secret Service;
the Criminal Investigation Division
and the Internal Security Division of
the Internal Revenue Service; motor
vehicles used for investigative activi-
ties by the Collection Division of the
Internal Revenue Service; motor vehi-
cles used by the Office of Enforcement
and the Office of Inspection at the Bu-
reau of Alcohol, Tobacco, and Fire-
arms; and motor vehicles used by the
Office of Enforcement, Office of Com-
pliance Operations, and the Office of
Internal Affairs at the U.S. Customs
Service.

(y) Department of Veterans Affairs.
Motor vehicles used for investigative
activities by the Office of the Inspector
General and regional Field Examiners
and Property Management Inspectors.

§102-34.200 What agencies have a spe-
cial exemption from displaying U.S.
Government license plates and
motor vehicle identification?

Motor vehicles assigned for the use of
the President and the heads of execu-
tive departments specified in 5 U.S.C.
101 are exempt from the requirement to
display motor vehicle identification.
All motor vehicles, other than those
assigned for the personal use of the
President, will display official U.S.
Government license plates.

§102-34.205 What license plates and
motor vehicle identification do we
use on motor vehicles that are ex-
empt from motor vehicle identifica-
tion and U.S. Government license
plates?

Display the regular license plates of
the State, Commonwealth, territory or
possession of the United States, or the
District of Columbia, where the motor
vehicle is principally operated.

§102-34.210 What special require-
ments apply to exempted motor ve-
hicles operating in the District of
Columbia?

If your agency wants to use regular
District of Columbia license plates for
motor vehicles exempt from displaying
U.S. government license plates and
motor vehicle identification, your
agency head must designate an official
to authorize them. Provide the name
and facsimile signature of that official
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to the District of Columbia, Depart-
ment of Transportation, annually.

§102-34.215 Can GSA ask for a listing
of exempted motor vehicles?

Yes. If asked, the head of each execu-
tive agency must submit a report con-
cerning motor vehicles exempted under
this subpart. This report, which has
been assigned interagency report con-
trol number 1537-GSA-AR, should be
submitted to the: General Services Ad-
ministration, ATTN: MTV, Wash-
ington, DC 20405. Email: vehi-
cle.policy@gsa.gov

Subpart C—Official Use of
Government Motor Vehicles

§102-34.220 What is official use of a
motor vehicle owned or leased by
the Government?

Official use of a motor vehicle is
using a motor vehicle to perform your
agency’s mission(s), as authorized by
your agency.

§102-34.225 May I use a motor vehicle
owned or leased by the Government
for transportation between my resi-
dence and place of employment?

No, you may not use a Government
motor vehicle for transportation be-
tween your residence and place of em-
ployment unless your agency author-
izes such use after making the nec-
essary determination under 31 U.S.C.
1344 and subpart 101-6.4 of this title.
Your agency must keep a copy of the
written authorization within the agen-
cy and monitor the use of these motor
vehicles.

§102-34.230 May Government contrac-
tors use motor vehicles owned or
leased by the Government?

Yes, Government contractors may
use Government motor vehicles when
authorized under applicable procedures
and the following conditions:

(a) Motor vehicles are used for offi-
cial purposes only and solely in the
performance of the contract.

(b) Motor vehicles cannot be used for
transportation between residence and
place of employment, unless authorized
in accordance with 31 U.S.C. 1344 and
subpart 101-6.4 of this title.

(c) Contractors must:
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(1) Establish and enforce suitable
penalties against employees who use,
or authorize the use of, such motor ve-
hicles for unofficial purposes or for
other than in the performance of the
contract; and

(2) Pay any expenses or cost, without
Government reimbursement, for using
such motor vehicles other than in the
performance of the contract.

§102-34.235 What does GSA do if it
learns of unofficial use of a motor
vehicle owned or leased by the Gov-
ernment?

GSA reports the matter to the head
of the agency employing the motor ve-
hicle operator. The employing agency
investigates and may, if appropriate,
take disciplinary action under 31
U.S.C. 1349 or may report the violation
to the Attorney General for prosecu-
tion under 18 U.S.C. 641.

§102-34.240 How are Federal employ-
ees disciplined for misuse of motor
vehicles owned or leased by the
Government?

If an employee willfully uses, or au-
thorizes the use of, a motor vehicle for
other than official purposes, the em-
ployee is subject to suspension of at
least one month or, up to and includ-
ing, removal by the head of the agency
(31 U.S.C. 1349).

§102-34.245 How am I responsible for
protecting motor vehicles?

When a Government-owned or -leased
motor vehicle is under your control,
you must:

(a) Park or store the vehicle in a
manner that reasonably protects it
from theft or damage.

(b) Lock the unattended motor vehi-
cle. (The only exception to this re-
quirement is when fire regulations or
other directives prohibit locking motor
vehicles in closed buildings or enclo-
sures.)

§102-34.250 Am I bound by State and
local traffic laws?

Yes. You must obey all motor vehicle
traffic laws of the State and local juris-
diction, except when the duties of your
position require otherwise. You are
personally responsible if you violate
State or local traffic laws. If you are
fined or otherwise penalized for an of-
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fense you commit while performing
your official duties, but which was not
required as part of your official duties,
payment is your personal responsi-
bility.

§102-34.255 Who pays for parking fees
and fines?

You must pay parking fees while op-
erating a motor vehicle owned or
leased by the Government. However,
you can expect to be reimbursed for
parking fees incurred while performing
official duties. Conversely, if you are
fined for a parking violation while op-
erating a motor vehicle owned or
leased by the Government, payment is
your personal responsibility and you
will not be reimbursed.

§102-34.260 Do Federal employees in
motor vehicles owned or leased by
the government have to use safety
belts?

Yes Federal employees must use safe-
ty belts, when there is a safety belt.

Subpart D—Replacement of Motor
Vehicles

§102-34.265 What are motor vehicle
replacement standards?

Motor vehicle replacement standards
specify the minimum number of years
in use or miles traveled at which an ex-
ecutive agency may replace a Govern-
ment-owned motor vehicle (see §102—
34.280) .

§102-34.270 May we replace a Govern-
ment-owned motor vehicle sooner?

Yes. You may replace a Government-
owned motor vehicle if it needs body or
mechanical repairs that exceed the fair
market value of the motor vehicle. De-
termine the fair market value by add-
ing the current market value of the
motor vehicle plus any capitalized
motor vehicle additions (such as a util-
ity body or liftgate) or repairs. Your
agency head or designee must review
the replacement in advance.

§102-34.275 May we keep a Govern-
ment-owned motor vehicle even
though the standard permits re-
placement?

Yes. The replacement standard is a
minimum only, and therefore, you may
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keep a Government-owned motor vehi-
cle longer than shown in §102-34.280 if
the motor vehicle can be operated
without excessive maintenance costs or
substantial reduction in resale value.

§102-34.280 How long must we keep a
Government-owned motor vehicle?

You must keep a motor vehicle
owned or leased by the Government for
at least the years or miles shown in the
following table:

TABLE OF MINIMUM REPLACEMENT STANDARDS

Motor vehicle type Years2 | or Miles2
Sedans/Station Wagons 3 60,000
Ambulances 7 60,000
Buses:

Intercity .. n/a 280,000
City ..... n/a | 150,000
School .... n/a 80,000
Trucks:
Less than 12,500 pounds GVWR .. 6 50,000
12,500-23,999 pounds GVWR ...... 7 60,000
24,000 pounds GVWR and over ... 9 80,000
4- or 6-wheel drive motor vehicles 6 40,000

aMinimum standards are stated in both years and miles;
use whichever occurs first.

Subpart E—Scheduled
Maintenance of Motor Vehicles

§102-34.285 What kind of maintenance
programs must we have?

You must have a scheduled mainte-
nance program for each motor vehicle
you own or lease. This requirement ap-
plies to motor vehicles operated in any
State, Commonwealth, territory or
possession of the United States, and
the District of Columbia. The GSA
Fleet will develop maintenance pro-
grams for GSA Fleet vehicles. The
scheduled maintenance program must:

(a) Meet Federal, State, and local
emission standards;

(b) Meet manufacturer warranty re-
quirements;

(¢c) Ensure the safe and economical
operating condition of the motor vehi-
cle throughout its life; and

(d) Ensure that inspections and serv-
icing occur as recommended by the
manufacturer or more often if local op-
erating conditions require.

§102-34.290 Must our motor vehicles
pass State inspections?

Yes your motor vehicles must pass
State inspections, where mandated.
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(a) Each motor vehicle owned or
leased by the Government must pass
Federally-mandated emission inspec-
tions in the jurisdictions in which they
operate when required by State motor
vehicle administrations or State envi-
ronmental departments. You must re-
imburse State activities for the cost of
these inspections if the fee is not
waived. GSA will pay the cost of these
inspections for motor vehicles leased
from the GSA Fleet.

(b) Motor vehicles owned or leased by
the Government that are exempted
from the display of U.S. Government li-
cense plates and motor vehicle identi-
fication must comply with emission
and mechanical inspection programs of
the State, Commonwealth, territory or
possession of the United States or the
District of Columbia in which they are
regularly operated. Your agency must
pay for these inspections, unless the
fee is waived. Payment for these in-
spections for motor vehicles leased
from the GSA Fleet are the responsi-
bility of the using agency.

§102-34.295 Where can we obtain help
in setting up a maintenance pro-
gram?

For help in setting up a maintenance
programs, contact the: General Serv-
ices Administration, Attn: MTV, Wash-
ington, DC 20405. Email: vehi-
cle.policy@gsa.gov

Subpart F—Motor Vehicle
Accident Reporting

§102-34.300 What forms do I use to re-
port an accident involving a motor
vehicle owned or leased by the Gov-
ernment?

GSA recommends the following forms
for use to report an accident in any
State, Commonwealth, territory or
possession of the United States and the
District of Columbia. The forms should
be carried in any motor vehicle owned
or leased by the Government.

(a) Standard Form 91, Motor Vehicle
Accident Report. The motor vehicle op-
erator should complete this form at the
time and scene of the accident if pos-
sible, even if damage to the motor ve-
hicle is not noticeable.
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(b) Standard Form 94, Statement of Wit-
ness. This form should be completed by
any witness to the accident.

§102-34.305 To whom do we send acci-
dent reports?

Send accident reports as follows:

(a) If the motor vehicle is owned or
leased by your agency, follow your in-
ternal agency directives.

(b) If the motor vehicle is managed
by the GSA Fleet, report the accident
to GSA in accordance with subpart 101-
39.4 of this title.

Subpart G—Disposal of Motor
Vehicles

§102-34.310 How do we dispose of a
motor vehicle in any State, Com-
monwealth, territory or possession
of the United States, or the District
of Columbia?

After meeting the replacement stand-
ards under subpart D of this part, you
may dispose of a Government-owned
motor vehicle by transferring the
motor vehicle title, or manufacturer’s
Certificate of Origin, to the new owner.
Detailed instructions on the disposal
process are in parts 101-45 and 10146 of
this title.

§102-34.315 What forms do we use to
transfer ownership when selling a
motor vehicle?

Use the following forms to transfer
ownership:

(a) Standard Form 97, The United
States Government Certificate to Ob-
tain Title to a Motor Vehicle, if both of
the following apply:

(1) The motor vehicle will be retitled
by a State, Commonwealth, territory
or possession of the United States or
the District of Columbia; and

(2) The purchaser intends to operate
the motor vehicle on highways.

NOTE TO §102-34.315(a)(2): Do not use Stand-
ard Form 97 if the Government-owned motor
vehicle is either not designed or not legal for
operation on highways. Examples are con-
struction equipment, farm machinery, and
certain military-design motor vehicles. In-
stead, use an appropriate bill of sale or
award document. Examples are Optional
Form 16, Sales Slip-Sale of Government Per-
sonal Property, and Standard Form 114, Sale
of Government Property—Bid and Award.
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(b) Standard Form 97 is optional in
foreign countries because foreign gov-
ernments may require the use of other
forms.

NOTE TO §102-34.315: The original Standard
Form 97 is printed on secure paper to iden-
tify readily any attempt to alter the form.
The form is also pre-numbered to prevent du-
plicates. State motor vehicle agencies may
reject certificates showing erasures or
strikeovers.

§102-34.320 How do we distribute the
completed Standard Form 97?

Standard Form 97 is a 4-part set
printed on continuous-feed paper. Dis-
tribute the form as follows:

(a) Original SF 97 to the purchaser or
donee.

(b) One copy to the owning agency.

(c) One copy to the contracting offi-
cer making the sale or transfer of the
motor vehicle.

(d) One copy under owning-agency di-
rectives.

Subpart H—Motor Vehicle Fueling

§102-34.325 How do we obtain fuel for
motor vehicles?

You may obtain fuel for any motor
vehicle owned or leased by the Govern-
ment by using:

(a) A Government-issued charge card;

(b) A Government agency fueling fa-
cility; or

(c) Personal funds and obtaining re-
imbursement from your agency.

§102-34.330 What Government-issued
charge cards may I use to purchase
fuel and motor vehicle related serv-
ices?

(a) You may use a fleet charge card
specifically issued for this purpose.
These cards are designed to collect
motor vehicle data at the time of pur-
chase. Where appropriate, State sales
and motor fuel taxes are deducted from
fuel purchases by the fleet charge card
services contractor before your agency
is billed. The GSA contractor issued
fleet charge card is the only Govern-
ment-issued charge card that may be
used for GSA Fleet motor vehicles. For
further information on acquiring these
fleet charge cards and their use, con-
tact the: General Services Administra-
tion, Attn: FCX, Washington, DC 20406.
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(b) You may use a Government pur-
chase card if you do not have a fleet
charge card or if the use of such a gov-
ernment purchase card is required by
your agency mission. However, the
Government purchase card does not
collect motor vehicle data nor does it
deduct State sales and motor fuel
taxes.

§102-34.335 What type of fuel do I use
in motor vehicles?

(a) Use the grade (octane rating) of
fuel recommended by the motor vehicle
manufacturer when fueling motor vehi-
cles owned or leased by the Govern-
ment.

(b) Do not use premium grade gaso-
line in any motor vehicle owned or
leased by the Government unless the
motor vehicle specifically requires pre-
mium grade gasoline.

(c) Use unleaded gasoline in all Gov-
ernment owned or leased motor vehi-
cles designed to operate on gasoline
and used overseas unless:

(1) Such use would be in conflict with
country-to-country or multi-national
logistics agreements; or

(2) Such gasoline is not available lo-
cally.

§102-34.340 Do I have to use self-serv-
ice fuel pumps?
Yes. You must use self-service fuel
pumps to the fullest extent possible.

Subpart —Federal Motor Vehicle
Fleet Report

§102-34.345 What is the Federal Motor
Vehicle Fleet Report?

The Federal Motor Vehicle Fleet Re-
port is compiled by GSA annually from
information submitted by Federal
agencies on motor vehicle inventory,
cost, and use data. GSA supplies copies
of the report to the Congress, Federal
agencies, and other organizations upon
request.

Recipients of this report use it to
evaluate and analyze operations and
management of the Federal motor ve-
hicle fleet.

§102-34.350 What records do we need
to keep?

For owned motor vehicles, you are
responsible for developing adequate ac-
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counting and reporting procedures to
ensure accurate reporting of inventory,
cost, and operational data needed to
manage and control motor vehicles.

§102-34.355 When and how do we re-
port motor vehicle data?

(a) Within 75 calendar days after the
end of the fiscal year, use Standard
Form 82, Agency Report of Motor Vehi-
cle Data, to report motor vehicle in-
ventory, cost, and operating informa-
tion. Send the Standard Form 82 to
the: General Services Administration,
Attn: MTV, Washington, DC 20405.
Email: vehicle.policy@gsa.gov

(b) Use separate forms to report data
for domestic and foreign fleets.

(1) For motor vehicles lent to an-
other agency during the reporting pe-
riod, the owning agency reports all
data.

(2) For motor vehicles transferred
from one owning agency to another,
each agency reports data for the time
it retained accountability.

(c) Detailed instructions are included
as part of the form. You can also com-
plete the Standard Form 82 electroni-
cally using a computerized input me-
dium. For further information, contact
the: General Services Administration,
Attn: MTV, Washington, DC 20405.
Emalil: vehicle.policy@gsa.gov

Subpart J—Forms

§102-34.360 How do we obtain the
forms prescribed in this part?

See §102-2.135 of this chapter for how

to obtain forms prescribed in this part.

PART 102-35—DISPOSITION OF
PERSONAL PROPERTY [RESERVED]

PART 102-36—DISPOSITION OF
EXCESS PERSONAL PROPERTY

Subpart A—General Provisions

Sec.

102-36.5 What is the governing authority for
this part?

102-36.10 What does this part cover?

102-36.15 Who must comply with the provi-
sions of this part?

102-36.20 To whom do
their variants refer?

“we”, ‘“‘you”, and
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102-36.25 How do we request a deviation
from these requirements and who can ap-
prove it?

102-36.30 When is personal property excess?

102-36.35 What is the typical process for dis-
posing of excess personal property?

DEFINITIONS
102-36.40 What definitions apply to this
part?
RESPONSIBILITY

102-36.45 What are our responsibilities in
the management of excess personal prop-
erty?

102-36.50 May we use a contractor to per-
form the functions of excess personal
property disposal?

102-36.55 What is GSA’s role in the disposi-
tion of excess personal property?

Subpart B—Acquiring Excess Personal
Property For Our Agency

ACQUIRING EXCESS

102-36.60 Who is eligible to acquire excess
personal property as authorized by the
Property Act?

102-36.66 Why must we use excess personal
property instead of buying new property?

102-36.70 What must we consider when ac-
quiring excess personal property?

102-36.75 Do we pay for excess personal
property we acquire from another Fed-
eral agency under a transfer?

102-36.80 How much do we pay for excess
personal property on a transfer with re-
imbursement?

102-36.85 Do we pay for personal property we
acquire when it is disposed of by another
agency under the exchange/sale author-
ity, and how much do we pay?

SCREENING OF EXCESS

102-36.90 How do we find out what personal
property is available as excess?

102-36.95 How long is excess personal prop-
erty available for screening?

102-36.100 When does the screening period
start for excess personal property?

102-36.1056 Who is authorized to screen and
where do we go to screen excess personal
property on-site?

102-36.110 Do we need authorization to
screen excess personal property?

102-36.115 What information must we in-
clude in the authorization form for non-
Federal persons to screen excess personal
property?

102-36.120 What are our responsibilities in
authorizing a non-Federal individual to
screen excess personal property?

61

Pt. 102-36

PROCESSING TRANSFERS

102-36.125 How do we process a Standard
Form 122 (SF 122), Transfer Order Excess
Personal Property, through GSA?

102-36.130 What are our responsibilities in
processing transfer orders of excess per-
sonal property?

102-36.135 How much time do we have to
pick up excess personal property that has
been approved for transfer?

102-36.140 May we arrange to have the ex-
cess personal property shipped to its
final destination?

DIRECT TRANSFERS

102-36.145 May we obtain excess personal
property directly from another Federal
agency without GSA approval?

Subpart C—Acquiring Excess Personal
Property for Non-Federal Recipients

102-36.150 For which non-Federal activities
may Wwe acquire excess personal prop-
erty?

102-36.1556 What are our responsibilities
when acquiring excess personal property
for use by a non-Federal recipient?

102-36.160 What additional information
must we provide on the SF 122 when ac-
quiring excess personal property for non-
Federal recipients?

NONAPPROPRIATED FUND ACTIVITIES

102-36.165 Do we retain title to excess per-
sonal property furnished to a non-
appropriated fund activity within our
agency?

102-36.170 May we transfer personal prop-
erty owned by one of our non-
appropriated fund activities?

CONTRACTORS

102-36.175 Are there restrictions to acquir-
ing excess personal property for use by
our contractors?

COOPERATIVES

102-36.180 Is there any limitation/condition
to acquiring excess personal property for
use by cooperatives?

PROJECT GRANTEES

102-36.185 What are the requirements for ac-
quiring excess personal property for use
by our grantees?

102-36.190 Must we always pay 25 percent of
the original acquisition cost when fur-
nishing excess personal property to
project grantees?

102-36.195 What type of excess personal
property may we furnish to our project
grantees?
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102-36.200 May we acquire excess personal
property for cannibalization purposes by
the grantee?

102-36.205 Is there a limit to how much ex-
cess personal property we may furnish to
our grantees?

Subpart D—Disposition of Excess Personal
Property

102-36.210 Why must we report excess per-
sonal property to GSA?

REPORTING EXCESS PERSONAL PROPERTY

102-36.215 How do we report excess personal
property?

102-36.220 Must we report all excess per-
sonal property to GSA?

102-36.225 Must we report excess related per-
sonal property?

102-36.230 Where do we send the reports of
excess personal property?

102-36.235 What information do we provide
when reporting excess personal property?

102-36.240 What are the disposal condition
codes?

DISPOSING OF EXCESS PERSONAL PROPERTY

102-36.245 Are we accountable for the per-
sonal property that has been reported ex-
cess, and who is responsible for the care
and handling costs?

102-36.250 Does GSA ever take physical cus-
tody of excess personal property?

102-36.255 What options do we have when
unusual circumstances do not allow ade-
quate time for disposal through GSA?

102-36.260 How do we promote the expedi-
tious transfer of excess personal prop-
erty?

102-36.2656 What if there are competing re-
quests for the same excess personal prop-
erty?

102-36.270 What if a Federal agency requests
personal property that is undergoing do-
nation screening or in the sales process?

102-36.275 May we dispose of excess personal
property without GSA approval?

102-36.280 May we withdraw from the dis-
posal process excess personal property
that we have reported to GSA?

TRANSFERS WITH REIMBURSEMENT

102-36.285 May we charge for personal prop-
erty transferred to another Federal agen-
cy?

102-36.290 How much do we charge for excess
personal property on a transfer with re-
imbursement?

REPORT OF DISPOSAL ACTIVITY

102-36.295 Is there any reporting require-
ment on the disposition of excess per-
sonal property?
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102-36.300 How do we report the furnishing
of personal property to non-Federal re-
cipients?

ABANDONMENT/DESTRUCTION

102-36.306 May we abandon or destroy excess
personal property without reporting it to
GSA?

102-36.310 Who makes the determination to
abandon or destroy excess personal prop-
erty?

102-36.315 Are there any restrictions to the
use of the abandonment/destruction au-
thority?

102-36.320 May we transfer or donate excess
personal property that has been deter-
mined appropriate for abandonment/de-
struction without GSA approval?

102-36.325 What must be done before the
abandonment/destruction of excess per-
sonal property?

102-36.330 Are there occasions when public
notice is not needed regarding abandon-
ment/destruction of excess personal prop-
erty?

Subpart E—Personal Property Whose
Disposal Requires Special Handling

102-36.335 Are there certain types of excess
personal property that must be disposed
of differently from normal disposal pro-
cedures?

AIRCRAFT AND AIRCRAFT PARTS

102-36.340 What must we do when disposing
of excess aircraft?

102-36.345 May we dispose of excess Flight
Safety Critical Aircraft Parts (FSCAP)?

102-36.350 How do we identify a FSCAP?

102-36.355 What are the FSCAP Criticality
Codes?

102-36.360 How do we dispose of aircraft
parts that are life-limited but have no
FSCAP designation?

CANINES, LAW ENFORCEMENT

102-36.365 May we transfer or donate ca-
nines that have been used in the perform-
ance of law enforcement duties?

DISASTER RELIEF PROPERTY

102-36.370 Are there special requirements
concerning the use of excess personal
property for disaster relief?

FIREARMS

102-36.375 May we dispose of excess fire-
arms?

FOREIGN EXCESS PERSONAL PROPERTY

102-36.380 Who is responsible for disposing
of foreign excess personal property?

102-36.385 What are our responsibilities in
the disposal of foreign excess personal
property?
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102-36.390 How may we dispose of foreign ex-
cess personal property?

102-36.395 How may GSA assist us in dis-
posing of foreign excess personal prop-
erty?

102-36.400 Who pays for the transportation
costs when foreign excess personal prop-
erty is returned to the United States?

GIFTS

102-36.4056 May we keep gifts given to us
from the public?

102-36.410 How do we dispose of a gift in the
form of money or intangible personal
property?

102-36.415 How do we dispose of gifts other
than intangible personal property?

102-36.420 How do we dispose of gifts from
foreign governments or entities?

HAZARDOUS PERSONAL PROPERTY

102-36.426 May we dispose of excess haz-
ardous personal property?

MUNITIONS LIST ITEMS/COMMERCE CONTROL
LisT ITEMS (MLIS/CCLIS)

102-36.430 May we dispose of excess Muni-
tions List Items (MLIs)/Commerce Con-
trol List Items (CCLIs)?

102-36.435 How do we identify Munitions

List Items (MLIs)/)Commerce Control
List Items (CCLIs) requiring demili-
tarization?

PRINTING EQUIPMENT AND SUPPLIES

102-36.440 Are there special procedures for
reporting excess printing and binding
equipment and supplies?

RED CROSS PROPERTY

102-36.445 Do we report excess Dpersonal
property originally acquired from or
through the American National Red
Cross?

SHELF-LIFE ITEMS

102-36.450 Do we report excess shelf-life
items?

102-36.455 How do we report excess shelf-life
items?

102-36.460 Do we report excess medical shelf-
life items held for national emergency
purposes?

102-36.465 May we transfer or exchange ex-
cess medical shelf-life items with other
Federal agencies?

VESSELS

102-36.470 What must we do when disposing
of excess vessels?

Subpart F—Miscellaneous Disposition

102-36.475 What is the authority for trans-
fers under ‘‘Computers for Learning’’?
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AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 65 FR 31218, May 16, 2000, unless
otherwise noted.

Subpart A—General Provisions

§102-36.5 What is the governing au-
thority for this part?

Section 205(c) of the Federal Prop-
erty and Administrative Services Act
of 1949, as amended (the Property Act)
(40 U.S.C. 486), authorizes the Adminis-
trator of General Services to prescribe
regulations as he deems necessary to
carry out his functions under the Prop-
erty Act. Section 202 of the Property
Act (40 U.S.C. 483) authorizes the Gen-
eral Services Administration (GSA) to
prescribe policies to promote the max-
imum use of excess Government per-
sonal property by executive agencies.

§102-36.10 What does this part cover?

This part covers the acquisition,
transfer, and disposal, by executive
agencies, of excess personal property
located in the United States, the U.S.
Virgin Islands, American Samoa,
Guam, the Commonwealth of Puerto
Rico, and the Commonwealth of the
Northern Mariana Islands.

§102-36.15 Who must comply with the
provisions of this part?

All executive agencies must comply
with the provisions of this part. The
legislative and judicial branches are
encouraged to report and transfer ex-
cess personal property and fill their
personal property requirements from
excess in accordance with these provi-
sions.

§102-36.20 To whom do “we”, “you”,
and their variants refer?

Use of pronouns ‘“‘we’’, ‘‘you”, and
their variants throughout this part
refer to the agency.

§102-36.25 How do we request a devi-
ation from these requirements and
who can approve it?

See §§102-2.60 through 102-2.110 of
this chapter to request a deviation
from the requirements of this part.
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§102-36.30 When is personal property
excess?

Personal property is excess when it is
no longer needed by the activities
within your agency to carry out the
functions of official programs, as deter-
mined by the agency head or designee.

§102-36.35 What is the typical process
for disposing of excess personal
property?

(a) You must ensure personal prop-
erty not needed by your activity is of-
fered for use elsewhere within your
agency. If the property is no longer
needed by any activity within your
agency, your agency declares the prop-
erty excess and reports it to GSA for
possible transfer to eligible recipients,
including Federal agencies for direct
use or for use by their contractors,
project grantees, or cooperative agree-
ment recipients. All executive agencies
must, to the maximum extent prac-
ticable, fill requirements for personal
property by using existing agency
property or by obtaining excess prop-
erty from other Federal agencies in
lieu of new procurements.

(b) If GSA determines that there are
no Federal requirements for your ex-
cess personal property, it becomes sur-
plus property and is available for dona-
tion to State and local public agencies
and other eligible non-Federal activi-
ties. The Property Act requires that
surplus personal property be distrib-
uted to eligible recipients by an agency
established by each State for this pur-
pose, the State Agency for Surplus
Property.

(¢) Surplus personal property not se-
lected for donation is offered for sale to
the public by competitive offerings
such as sealed bid sales, spot bid sales
or auctions. You may conduct or con-
tract for the sale of your surplus per-
sonal property, or have GSA or another
executive agency conduct the sale on
behalf of your agency in accordance
with part 101-45 of this title. You must
inform GSA at the time the property is
reported as excess if you do not want
GSA to conduct the sale for you.

(d) If a written determination is
made that the property has no com-
mercial value or the estimated cost of
its continued care and handling would
exceed the estimated proceeds from its
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sale, you may dispose of the property
by abandonment or destruction, or do-
nate it to public bodies.

DEFINITIONS

§102-36.40 What definitions apply to
this part?

The following definitions apply to
this part:

Commerce Control List Items (CCLISs)
are dual use (commercial/military)
items that are subject to export con-
trol by the Bureau of Export Adminis-
tration, Department of Commerce.
These items have been identified in the
U.S. Export Administration Regula-
tions (156 CFR part 774) as export con-
trolled for reasons of national security,
crime control, technology transfer and
scarcity of materials.

Cooperative means the organization
or entity that has a cooperative agree-
ment with a Federal agency.

Cooperative agreement means a legal
instrument reflecting a relationship
between a Federal agency and a non-
Federal recipient, made in accordance
with the Federal Grant and Coopera-
tive Agreement Act of 1977 (31 U.S.C.
6301-6308), under any or all of the fol-
lowing circumstances:

(1) The purpose of the relationship is
the transfer, between a Federal agency
and a non-Federal entity, of money,
property, services, or anything of value
to accomplish a public purpose author-
ized by law, rather than by purchase,
lease, or barter, for the direct benefit
or use of the Federal Government.

(2) Substantial involvement is antici-
pated between the Federal agency and
the cooperative during the perform-
ance of the agreed upon activity.

(3) The cooperative is a State or local
government entity or any person or or-
ganization authorized to receive Fed-
eral assistance or procurement con-
tracts.

Demilitarization means, as defined by
the Department of Defense, the act of
destroying the military capabilities in-
herent in certain types of equipment or
material. Such destruction may in-
clude deep sea dumping, mutilation,
cutting, crushing, scrapping, melting,
burning, or alteration so as to prevent
the further use of the item for its origi-
nally intended purpose.
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Excess personal property means any
personal property under the control of
any Federal agency that is no longer
required for that agency’s needs, as de-
termined by the agency head or des-
ignee.

Exchange/sale property means prop-
erty not excess to the needs of the
holding agency but eligible for replace-
ment, which is exchanged or sold under
the provisions of part 101-46 of this
title in order to apply the exchange al-
lowance or proceeds of sale in whole or
part payment for replacement with a
similar item.

Executive agency means any executive
department or independent establish-
ment in the executive branch of the
Government, including any wholly
owned Government corporation.

Fair market value means the best esti-
mate of the gross sales proceeds if the
property were to be sold in a public
sale.

Federal agency means any executive
agency or any establishment in the leg-
islative or judicial branch of the Gov-
ernment (except the Senate, the House
of Representatives, and the Architect
of the Capitol and any activities under
his/her direction).

Federal Disposal System (FEDS) is
GSA’s automated excess personal prop-
erty system. For additional informa-
tion on using FEDS, access http:/
pub.fss.gsa.gov/property/.

Flight Safety Critical Aircraft Part
(FSCAP) is any aircraft part, assembly,
or installation containing a critical
characteristic whose failure, malfunc-
tion, or absence could cause a cata-
strophic failure resulting in engine
shut-down or loss or serious damage to
the aircraft resulting in an unsafe con-
dition.

Foreign excess personal property is any
U.S. owned excess personal property lo-
cated outside the United States (U.S.),
the U.S. Virgin Islands, American
Samoa, Guam, the Commonwealth of
Puerto Rico, and the Commonwealth of
the Northern Mariana Islands.

Grant means a type of assistance
award and a legal instrument which
permits a Federal agency to transfer
money, property, services or other
things of value to a grantee when no
substantial involvement is anticipated
between the agency and the recipient
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during the performance of the con-
templated activity.

Hazardous personal property means
property that is deemed a hazardous
material, chemical substance or mix-
ture, or hazardous waste under the
Hazardous Materials Transportation
Act (HMTA) (49 U.S.C. 5101), the Re-
source Conservation and Recovery Act
(RCRA) (42 U.S.C. 6901-6981), or the
Toxic Substances Control Act (TSCA)
(15 U.S.C. 2601-2609).

Holding agency means the Federal
agency having accountability for, and
generally possession of, the property
involved.

Intangible personal property means
personal property in which the exist-
ence and value of the property is gen-
erally represented by a descriptive doc-
ument rather than the property itself.

Some examples are patents, patent
rights, processes, techniques, inven-
tions, copyrights, negotiable instru-

ments, money orders, bonds, and shares
of stock.

Life-limited aircraft part is an aircraft
part that has a finite service life ex-
pressed in either total operating hours,
total cycles, and/or calendar time.

Line item means a single line entry,
on a reporting form or transfer order,
for items of property of the same type
having the same description, condition
code, and unit cost.

Munitions List Items (MLIs) are com-
modities (usually defense articles/de-
fense services) listed in the Inter-
national Traffic in Arms Regulation (22
CFR part 121), published by the U.S.
Department of State.

Nonappropriated fund activity means
an activity or entity that is not funded
by money appropriated from the gen-
eral fund of the U.S. Treasury, such as
post exchanges, ship stores, military
officers’ clubs, veterans’ canteens, and
similar activities. Such property is not
Federal property.

Personal property means any pProp-
erty, except real property. For pur-
poses of this part, the term excludes
records of the Federal Government,
and naval vessels of the following cat-
egories: battleships, cruisers, aircraft
carriers, destroyers, and submarines.

Project grant means a grant made for
a specific purpose and with a specific
termination date.
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Property Act means the Federal Prop-
erty and Administrative Services Act
of 1949 (63 Stat. 386), as amended.

Public agency means any State, polit-
ical subdivision thereof, including any
unit of local government or economic
development district; any department,
agency, or instrumentality thereof, in-
cluding instrumentalities created by
compact or other agreement between
States or political subdivisions; multi-
jurisdictional substate districts estab-
lished by or pursuant to State law; or
any Indian tribe, band, group, pueblo,
or community located on a State res-
ervation.

Related personal property means any
personal property that is an integral
part of real property. It is:

(1) Related to, designed for, or spe-
cifically adapted to the functional ca-
pacity of the real property and removal
of this personal property would signifi-
cantly diminish the economic value of
the real property; or

(2) Determined by the Administrator
of General Services to be related to the
real property.

Salvage means property that has
value greater than its basic material
content but for which repair or reha-
bilitation is clearly impractical and/or
uneconomical.

Scrap means property that has no
value except for its basic material con-
tent.

Screening period means the period in
which excess and surplus personal
property are made available for excess
transfer or surplus donation to eligible
recipients.

Shelf-life item is any item that dete-
riorates over time or has unstable
characteristics such that a storage pe-
riod must be assigned to assure the
item is issued within that period to
provide satisfactory performance. Man-
agement of such items is governed by
part 101-27, subpart 27.2, of this title
and by DOD instructions, for executive
agencies and DOD respectively.

Surplus personal property (surplus)
means excess personal property no
longer required by the Federal agencies
as determined by GSA.

Surplus release date means the date
when Federal screening has been com-
pleted and the excess property becomes
surplus.
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Transfer with reimbursement means a
transfer of excess personal property be-
tween Federal agencies where the re-
cipient is required to pay, i.e. reim-
burse the holding agency, for the prop-
erty.

Unit cost means the original acquisi-
tion cost of a single item of property.

United States means all the 50 States
and the District of Columbia.

Vessels means ships, boats and craft
designed for navigation in and on the
water, propelled by oars or paddles,
sail, or power.

RESPONSIBILITY

§102-36.45 What are our responsibil-
ities in the management of excess
personal property?

(a) Agency procurement policies
should require consideration of excess
personal property before authorizing
procurement of new personal property.

(b) You are encouraged to designate
national and regional property man-
agement officials to:

(1) Promote the use of available ex-
cess personal property to the maximum
extent practicable by your agency.

(2) Review and approve the acquisi-
tion and disposal of excess personal
property.

(3) Ensure that any agency imple-
menting procedures comply with this
part.

(c) When acquiring excess personal
property, you must:

(1) Limit the quantity acquired to
that which is needed to adequately per-
form the function necessary to support
the mission of your agency.

(2) Establish controls over the proc-
essing of excess personal property
transfer orders.

(3) Facilitate the timely pickup of
acquired excess personal property from
the holding agency.

(d) While excess personal property
you have acquired is in your custody,
or the custody of your non-Federal re-
cipients and the Government retains
title, you and/or the non-Federal re-
cipient must do the following:

(1) Establish and maintain a system
for property accountability.

(2) Protect the property against haz-
ards including but not limited to fire,
theft, vandalism, and weather.
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(3) Perform the care and handling of
personal property. ‘‘Care and handling”’
includes completing, repairing, con-
verting, rehabilitating, operating, pre-
serving, protecting, insuring, packing,
storing, handling, conserving, and
transporting excess and surplus per-
sonal property, and destroying or ren-
dering innocuous property which is
dangerous to public health or safety.

(4) Maintain appropriate inventory
levels as set forth in part 101-27 of this
title.

(5) Continuously monitor the per-
sonal property under your control to
assure maximum use, and develop and
maintain a system to prevent and de-
tect nonuse, improper use, unauthor-
ized disposal or destruction of personal
property.

(e) When you no longer need personal
property to carry out the mission of
your program, you must:

(1) Offer the property for reassign-
ment to other activities within your
agency.

(2) Promptly report excess personal
property to GSA when it is no longer
needed by any activity within your
agency for further reuse by eligible re-
cipients.

(3) Continue the care and handling of
excess personal property while it goes
through the disposal process.

(4) Facilitate the timely transfer of
excess personal property to other Fed-
eral agencies or authorized eligible re-
cipients.

(5) Provide reasonable access to au-
thorized personnel for inspection and
removal of excess personal property.

(6) Ensure that final disposition com-
plies with applicable environmental,
health, safety and national security
regulations.

§102-36.50 May we use a contractor to
perform the functions of excess per-
sonal property disposal?

Yes, you may use service contracts
to perform disposal functions that are
not inherently Governmental, such as
warehousing or custodial duties. You
are responsible for ensuring that the
contractor conforms with the require-
ments of the Property Act and the Fed-
eral Management Regulation (41 CFR
chapter 102), and any other applicable
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statutes and regulations when per-
forming these functions.

§102-36.55 What is GSA’s role in the
disposition of excess personal prop-
erty?

In addition to developing and issuing
regulations for the management of ex-
cess personal property, GSA:

(a) Screens and offers available ex-
cess personal property to Federal agen-
cies and eligible non-Federal recipi-
ents.

(b) Approves and processes transfers
of excess personal property to eligible
activities.

(c) Determines the amount of reim-
bursement for transfers of excess per-
sonal property when appropriate.

(d) Conducts sales of surplus and ex-
change/sale personal property when re-
quested by an agency.

(e) Maintains an automated system,
FEDS, to facilitate the reporting and
transferring of excess personal prop-
erty.

Subpart B—Acquiring Excess
Personal Property For Our Agency

ACQUIRING EXCESS

§102-36.60 Who is eligible to acquire
excess personal property as author-
ized by the Property Act?

The following are eligible to acquire
excess personal property:

(a) Federal agencies (for their own
use or use by their authorized contrac-
tors, cooperatives, and project grant-
ees).

(b) The Senate.

(c) The House of Representatives.

(d) The Architect of the Capitol and
any activities under his direction.

(e) The DC Government.

(f) Mixed-ownership Government cor-
porations as defined in 31 U.S.C. 9101.

§102-36.65 Why must we use excess
personal property instead of buying
new property?

Using excess personal property to the
maximum extent practicable maxi-
mizes the return on Government dol-
lars spent and minimizes expenditures
for new procurement. Before pur-
chasing new property, check with the
appropriate regional GSA Personal
Property Management office or access
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FEDS for any available excess personal
property that may be suitable for your
needs. You must use excess personal
property unless it would cause serious
hardship, be impractical, or impair
your operations.

§102-36.70 What must we consider
when acquiring excess personal
property?

Consider the following when acquir-
ing excess personal property:

(a) There must be an authorized re-
quirement.

(b) The cost of acquiring and main-
taining the excess personal property
(including packing, shipping, pickup,
and necessary repairs) does not exceed
the cost of purchasing and maintaining
new material.

(c) The sources of spare parts or re-
pair/maintenance services to support
the acquired item are readily acces-
sible.

(d) The supply of excess parts ac-
quired must not exceed the life expect-
ancy of the equipment supported.

(e) The excess personal property will
fulfill the required need with reason-
able certainty without sacrificing mis-
sion or schedule.

(f) You must not acquire excess per-
sonal property with the intent to sell
or trade for other assets.

§102-36.75 Do we pay for excess per-
sonal property we acquire from an-
other Federal agency under a trans-
fer?

(a) No, except for the situations list-
ed in paragraph (b) of this section, you
do not pay for the property. However,
you are responsible for shipping and
transportation costs. Where applicable,
you may also be required to pay pack-
ing, loading, and any costs directly re-
lated to the dismantling of the prop-
erty when required for the purpose of
transporting the property.

(b) You may be required to reimburse
the holding agency for excess personal
property transferred to you (i.e., trans-
fer with reimbursement) when:

(1) Reimbursement is directed by
GSA.

(2) The property was originally ac-
quired with funds not appropriated
from the general fund of the Treasury
or appropriated therefrom but by law
reimbursable from assessment, tax, or
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other revenue and the holding agency
requests reimbursement. It is executive
branch policy that working capital
fund property shall be transferred
without reimbursement.

(3) The property was acquired with
appropriated funds, but reimbursement
is required or authorized by law.

(4) You or the holding agency is the
U.S. Postal Service (USPS).

(5) You are acquiring excess personal
property for use by a project grantee
that is a public agency or a nonprofit
organization and exempt from taxation
under 26 U.S.C. 501.

(6) You or the holding agency is the
DC Government.

(7) You or the holding agency is a
wholly owned or mixed-ownership Gov-
ernment corporation as defined in the
Government Corporation Control Act
(31 U.S.C. 9101-9110).

§102-36.80 How much do we pay for
excess personal property on a
transfer with reimbursement?

(a) You may be required to reimburse
the holding agency the fair market
value when the transfer involves any of
the conditions in  §102-36.75(b)(1)
through (b)(4).

(b) When acquiring excess personal
property for your project grantees
(§102-36.75(b)(5)), you are required to
deposit into the miscellaneous receipts
fund of the U.S. Treasury an amount
equal to 25 percent of the original ac-
quisition cost of the property, except
for transfers under the conditions cited
in §102-36.190.

(c) When you or the holding agency is
the DC Government or a wholly owned
or mixed-ownership Government cor-
poration (§102-36.75(b)(6) or (b)(7)), you
are required to reimburse the holding
agency using fair value reimbursement.
Fair value reimbursement is 20 percent
of the original acquisition cost for new
or unused property (i.e., condition code
1), and zero percent for other personal
property. Where circumstances war-
rant, a higher fair value may be used if
the agencies concerned agree. Due to
special circumstances or the unusual
nature of the property, the holding
agency may use other criteria for es-
tablishing fair value if approved or di-
rected by GSA. You must refer any dis-
agreements to the appropriate regional
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GSA Personal Property Management
office.

§102-36.85 Do we pay for personal
property we acquire when it is dis-
posed of by another agency under
the exchange/sale authority, and
how much do we pay?

Yes, you must pay for personal prop-
erty disposed of under the exchange/
sale authority, in the amount required
by the holding agency. The amount of
reimbursement is normally the fair
market value.

SCREENING OF EXCESS

§102-36.90 How do we find out what
personal property is available as ex-
cess?

You may use the following methods
to find out what excess personal prop-
erty is available:

(a) Check GSA’s automated excess
personal property system FEDS. For
information on FEDS access http:/
pub.fss.gsa.gov/property/.

(b) Contact or submit want lists to
regional GSA Personal Property Man-
agement offices.

(c) Check any available holding agen-
cy websites (see http://
www.policyworks.gov/surplus for a list
of Federal agency websites.).

(d) Conduct on-site screening at var-
ious Federal facilities.

§102-36.95 How long is excess per-
sonal property available for screen-
ing?

The screening period for excess per-
sonal property is normally 21 calendar
days. GSA may extend or shorten the
screening period in coordination with
the holding agency. For screening
timeframes for Government property
in the possession of contractors see the
Federal Acquisition Regulation (48
CFR part 45).

§102-36.100 When does the screening
period start for excess personal
property?

Screening starts when GSA receives
the report of excess personal property

(see §102-36.230).
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§102-36.105 Who is authorized to
screen and where do we go to
screen excess personal property on-
site?

You may authorize your agency em-
ployees, contractors, or non-Federal re-
cipients that you sponsor to screen ex-
cess personal property. You may visit
Defense Reutilization and Marketing
Offices (DRMOs) and DOD contractor
facilities to screen excess personal
property generated by the Department
of Defense. You may also inspect ex-
cess personal property at various civil-
ian agency facilities throughout the
United States.

§102-36.110 Do we need authorization
to screen excess personal property?

(a) Yes, when entering a Federal fa-
cility, Federal agency employees must
present a valid Federal ID. Non-Federal
individuals will need proof of author-
ization from their sponsoring Federal
agency in addition to a valid picture
identification.

(b) Entry on some Federal and con-
tractor facilities may require special
authorization from that facility. Per-
sons wishing to screen excess personal
property on such a facility must obtain
approval from that agency. Contact
your regional GSA Personal Property
Management office for locations and
accessibility.

§102-36.115 What information must
we include in the authorization
form for non-Federal persons to
screen excess personal property?

(a) For non-Federal persons to screen
excess personal property, you must
provide on the authorization form:

(1) The individual’s name and the or-
ganization he/she represents;

(2) The period of time and location(s)
in which screening will be conducted;
and

(3) The number and completion date
of the applicable contract, cooperative
agreement, or grant.

(b) An authorized official of your
agency must sign the authorization
form.

§102-36.120 What are our responsibil-
ities in authorizing a non-Federal
individual to screen excess personal
property?

You must do the following:
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(a) Ensure that the non-Federal
screener certifies that any and all
property requested will be used for au-
thorized official purpose(s).

(b) Maintain a record of the author-
ized screeners under your authority, to
include names, addresses and telephone
numbers, and any additional identi-
fying information such as driver’s li-
cense or social security numbers.

(c) Retrieve any expired or invalid
screener’s authorization forms.

PROCESSING TRANSFERS

§102-36.125 How do we process a
Standard Form 122 (SF 122), Trans-
fer Order Excess Personal Property,
through GSA?

(a) You must first contact the appro-
priate regional GSA Personal Property
Management office to assure the prop-
erty is available to you. Submit your
request on a SF 122, Transfer Order Ex-
cess Personal Property, to the region
in which the property is located. For
the types of property listed in the table
in paragraph (b) of this section, submit
the SF 122 to the corresponding GSA
regions. You may submit the SF 122
manually or transmit the required in-
formation by electronic media (FEDS)
or any other transfer form specified
and approved by GSA.

(b) For the following types of prop-
erty, you must submit the SF 122 to
the corresponding GSA regions:

GSA re- :

Type of property gion Location
Aircraft 9 FBP San Francisco, CA 94102.
Firearms . 7 FP-8 Denver, CO 80225.
Foreign Gifts FBP Washington, DC 20406.
Forfeited Property | 3 FP Washington, DC 20407.
Standard Forms ... | 7 FMP Ft. Worth, TX 76102.
Vessels, civilian ... | 4 FD Atlanta, GA 30365.
Vessels, DOD ...... 3 FPD Philadelphia, PA 19107.

[656 FR 31218, May 16, 2000; 65 FR 33889, May
25, 2000]

§102-36.130 What are our responsibil-
ities in processing transfer orders
of excess personal property?

Whether the excess is for your use or
for use by a non-Federal recipient that
you sponsor, you must:

(a) Ensure that only authorized Fed-
eral officials of your agency sign the
SF 122 prior to submission to GSA for
approval.
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(b) Ensure that excess personal prop-
erty approved for transfer is used for
authorized official purpose(s).

(c) Advise GSA of names of agency
officials that are authorized to approve
SF 122s, and notify GSA of any changes
in signatory authority.

§102-36.135 How much time do we
have to pick up excess personal
property that has been approved
for transfer?

When the holding agency notifies you
that the property is ready for removal,
you normally have 15 calendar days to
pick up the property, unless otherwise
coordinated with the holding agency.

§102-36.140 May we arrange to have
the excess personal property
shipped to its final destination?

Yes, when the holding agency agrees
to provide assistance in preparing the
property for shipping. You may be re-
quired to pay the holding agency any
direct costs in preparing the property
for shipment. You must provide ship-
ping instructions and the appropriate
fund code for billing purposes on the
SF 122.

DIRECT TRANSFERS

§102-36.145 May we obtain excess per-
sonal property directly from an-
other Federal agency without GSA
approval?

Yes, but only under the following sit-
uations:

(a) You may obtain excess personal
property that has not yet been re-
ported to GSA, provided the total ac-
quisition cost of the excess property
does not exceed $10,000 per line item.
You must ensure that a SF 122 is com-
pleted for the direct transfer and that
an authorized official of your agency
signs the SF 122. You must provide a
copy of the SF 122 to the appropriate
regional GSA office within 10 workdays
from the date of the transaction.

(b) You may obtain excess personal
property exceeding the $10,000 per line
item limitation, provided you first con-
tact the appropriate regional GSA Per-
sonal Property Management office for
verbal approval of a prearranged trans-
fer. You must annotate the SF 122 with
the name of the GSA approving official
and the date of the verbal approval,
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and provide a copy of the SF 122 to
GSA within 10 workdays from the date
of transaction.

(c) You are subject to the require-
ment to pay reimbursement for the ex-
cess personal property under a direct
transfer when any of the conditions in
§102-36.75(b) applies.

(d) You may obtain excess personal
property directly from another Federal
agency without GSA approval when
that Federal agency has statutory au-
thority to dispose of such excess per-
sonal property and you are an eligible
recipient.

Subpart C—Acquiring Excess Per-
sonal Property for Non-Fed-
eral Recipients

§102-36.150 For which non-Federal ac-
tivities may we acquire excess per-
sonal property?

Under the Property Act you may ac-
quire and furnish excess personal prop-
erty for use by your nonappropriated
fund activities, contractors, coopera-
tives, and project grantees. You may
acquire and furnish excess personal
property for use by other eligible re-
cipients only when you have specific
statutory authority to do so.

§102-36.155 What are our responsibil-
ities when acquiring excess per-
sonal property for use by a non-
Federal recipient?

When acquiring excess personal prop-
erty for use by a non-Federal recipient,
your authorized agency official must:

(a) Ensure the use of excess personal
property by the non-Federal recipient
is authorized and complies with appli-
cable Federal regulations and agency
guidelines.

(b) Determine that the use of excess
personal property will reduce the costs
to the Government and/or that it is in
the Government’s best interest to fur-
nish excess personal property.

(c) Review and approve transfer docu-
ments for excess personal property as
the sponsoring Federal agency.

(d) Ensure the non-Federal recipient
is aware of his obligations under the
FMR and your agency regulations re-
garding the management of excess per-
sonal property.
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(e) Ensure the non-Federal recipient
does not stockpile the property but
places the property into use within a
reasonable period of time, and has a
system to prevent nonuse, improper
use, or unauthorized disposal or de-
struction of excess personal property
furnished.

(f) Establish provisions and proce-
dures for property accountability and
disposition in situations when the Gov-
ernment retains title.

(g) Report annually to GSA excess
personal property furnished to non-
Federal recipients during the year (see
§102-36.295).

§102-36.160 What additional informa-
tion must we provide on the SF 122
when acquiring excess personal
property for non-Federal recipi-
ents?

Annotate on the SF 122, the name of
the non-Federal recipient and the con-
tract, grant or agreement number,
when applicable, and the scheduled
completion/expiration date of the con-
tract, grant or agreement. If the re-
maining time prior to the expiration
date is less than 60 calendar days, you
must certify that the contract, grant
or agreement will be extended or re-
newed or provide other written jus-
tification for the transfer.

NONAPPROPRIATED FUND ACTIVITIES

§102-36.165 Do we retain title to ex-
cess personal property furnished to
a nonappropriated fund activity
within our agency?

Yes, title to excess personal property
furnished to a nonappropriated fund ac-
tivity remains with the Federal Gov-
ernment and you are accountable for
establishing controls over the use of
such excess property in accordance
with §102-36.45(d). When such property
is no longer required by the non-
appropriated fund activity, you must
reuse or dispose of the property in ac-
cordance with this part.

§102-36.170 May we transfer personal
property owned by one of our non-
appropriated fund activities?

Property purchased by a non-
appropriated fund activity is not Fed-
eral property. A nonappropriated fund
activity has the option of making its
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privately owned personal property
available for transfer to a Federal
agency, usually with reimbursement. If
such reimbursable personal property is
not transferred to another Federal
agency, it may be offered for sale. Such
property is not available for donation.

[66 FR 31218, May 16, 2000, as amended at 65
FR 33778, May 25, 2000]

CONTRACTORS

§102-36.175 Are there restrictions to
acquiring excess personal property
for use by our contractors?

Yes, you may acquire and furnish ex-
cess personal property for use by your
contractors subject to the criteria and
restrictions in the Federal Acquisition
Regulation (48 CFR part 45). When such
property is no longer needed by your
contractors or your agency, you must
dispose of the excess personal property
in accordance with the provisions of
this part.

COOPERATIVES

§102-36.180 Is there any limitation/
condition to acquiring excess per-
sonal property for use by coopera-
tives?

Yes, you must limit the total dollar
amount of property transfers (in terms
of original acquisition cost) to the dol-
lar value of the cooperative agreement.
For any transfers in excess of such
amount, you must ensure that an offi-
cial of your agency at a level higher
than the officer administering the
agreement approves the transfer. The
Federal Government retains title to
such property, except when provided by
specific statutory authority.

PROJECT GRANTEES

§102-36.185 What are the require-
ments for acquiring excess personal
property for use by our grantees?

You may furnish excess personal
property for use by your grantees only
when:

(a) The grantee holds a Federally
sponsored project grant;

(b) The grantee is a public agency or
a nonprofit tax-exempt organization
under section 501 of the Internal Rev-
enue Code of 1986 (26 U.S.C. 501);
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(c) The property is for use in connec-
tion with the grant; and

(d) You pay 25 percent of the original
acquisition cost of the excess personal
property, such funds to be deposited
into the miscellaneous receipts fund of
the U.S. Treasury. Exceptions to pay-
ing this 25 percent are provided in §102—
36.190. Title to property vests in the
grantee when your agency pays 25 per-
cent of the original acquisition cost.

§102-36.190 Must we always pay 25
percent of the original acquisition
cost when furnishing excess per-
sonal property to project grantees?

No, you may acquire excess personal
property for use by a project grantee
without paying the 25 percent fee when
any of the following conditions apply:

(a) The personal property was origi-
nally acquired from excess sources by
your agency and has been placed into
official use by your agency for at least
one year. The Federal Government re-
tains title to such property.

(b) The property is furnished under
section 203 of the Department of Agri-
culture Organic Act of 1944 (16 U.S.C.
580a) through the U.S. Forest Service
in connection with cooperative State
forest fire control programs. The Fed-
eral Government retains title to such
property.

(c) The property is furnished by the
U.S. Department of Agriculture to
State or county extension services or
agricultural research cooperatives
under 40 U.S.C. 483(d)(2)(E). The Fed-
eral Government retains title to such
property.

(d) The property is not needed for do-
nation under part 101-44 of this title,
and is transferred under section 608 of
the Foreign Assistance Act of 1961, as
amended (22 U.S.C. 2358). Title to such
property transfers to the grantee. (You
need not wait until after the donation
screening period when furnishing ex-
cess personal property to recipients
under the Agency for International De-
velopment (AID) Development Loan
Program.)

(e) The property is scientific equip-
ment transferred under section 11(e) of
the National Science Foundation (NSF)
Act of 1950, as amended (42 U.S.C.
1870(e)). GSA will limit such transfers
to property within Federal Supply
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Classification (F'SC) groups 12, 14, 43,
48, 58, 59, 65, 66, 67, 68 and 70. GSA may
approve transfers without reimburse-
ment for property under other FSC
groups when NSF certifies the item is
a component of or related to a piece of
scientific equipment or is a difficult-
to-acquire item needed for scientific
research. Regardless of FSC, GSA will
not approve transfers of common-use
or general-purpose items without reim-
bursement. Title to such property
transfers to the grantee.

(f) The property is furnished in con-
nection with grants to Indian tribes, as
defined in section 3(c) of the Indian Fi-
nancing Act (24 U.S.C. 1452(c)). Title
passage is determined under the au-
thorities of the administering agency.

§102-36.195 What type of excess per-
sonal property may we furnish to
our project grantees?

You may furnish to your project
grantees any property, except for
consumable items, determined to be
necessary and usable for the purpose of
the grant. Consumable items are gen-
erally not transferable to project
grantees. GSA may approve transfers
of excess consumable items when ade-
quate justification for the transfer ac-
companies such requests. For the pur-
pose of this section ‘‘consumable
items” are items which are intended
for one-time use and are actually con-
sumed in that one time; e.g., drugs,
medicines, surgical dressings, cleaning
and preserving materials, and fuels.

§102-36.200 May we acquire excess
personal property for cannibaliza-
tion purposes by the grantees?

Yes, subject to GSA approval, you
may acquire excess personal property
for cannibalization purposes. You may
be required to provide a supporting
statement that indicates disassembly
of the item for secondary use has
greater benefit than utilization of the
item in its existing form and cost sav-
ings to the Government will result.

§102-36.205 Is there a limit to how
much excess personal property we
may furnish to our grantees?

Yes, you must monitor transfers of
excess personal property so the total
dollar amount of property transferred
(in original acquisition cost) does not
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exceed the dollar value of the grant.
Any transfers above the grant amount
must be approved by an official at an
administrative level higher than the
officer administering the grant.

Subpart D—Disposition of Excess
Personal Property

§102-36.210 Why must we report ex-
cess personal property to GSA?

You must report excess personal
property to promote reuse by the Gov-
ernment to enable Federal agencies to
benefit from the continued use of prop-
erty already paid for with taxpayers’
money, thus minimizing new procure-
ment costs. Reporting excess personal
property to GSA helps assure that the
information on available excess per-
sonal property is accessible and dis-
seminated to the widest range of reuse
customers.

REPORTING EXCESS PERSONAL
PROPERTY

§102-36.215 How do we report excess
personal property?

Report excess personal property as
follows:

(a) Electronically submit the data
elements required on the Standard
Form 120 (SF 120), Report of HExcess
Personal Property, in a format speci-
fied and approved by GSA; or

(b) Submit a paper SF 120 to the re-
gional GSA Personal Property Manage-
ment office.

§102-36.220 Must we report all excess
personal property to GSA?

(a) Generally yes, regardless of the
condition code, except as authorized in
§102-36.145 for direct transfers or as ex-
empted in paragraph (b) of this section.
Report all excess personal property, in-
cluding excess personal property to
which the Government holds title but
is in the custody of your contractors,
cooperatives, or project grantees.

(b) You are not required to report the
following types of excess personal prop-
erty to GSA for screening:

(1) Property determined appropriate
for abandonment/destruction (see §102—
36.305).

(2) Nonappropriated fund property
(see §102-36.165).
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(3) Foreign excess personal property
(see §102-36.380).

(4) Scrap, except aircraft in scrap
condition.

(5) Perishables, defined for the pur-
poses of this section as any personal
property subject to spoilage or decay.

(6) Trading stamps and bonus goods.

(7) Hazardous waste.

(8) Controlled substances.

(9) Nuclear Regulatory Commission-
controlled materials.

(10) Property dangerous to public
health and safety.

(11) Classified items or property de-
termined to be sensitive for reasons of
national security.

(c) Refer to part 101-42 of this title
for additional guidance on the disposi-
tion of classes of property under para-
graphs (b)(7) through (b)(11) of this sec-
tion.

§102-36.225 Must we report excess re-
lated personal property?

Yes, you must report excess related
personal property to the Office of Real
Property, GSA, in accordance with
part 101-47 of this title.

§102-36.230 Where do we send the re-
ports of excess personal property?

(a) You must direct electronic sub-
missions of excess personal property to
the Federal Disposal System (FEDS)
maintained by the Property Manage-
ment Division (FBP), GSA, Wash-
ington, DC 20406.

(b) For paper submissions, you must
send the SF 120 to the regional GSA
Personal Property Management office
for the region in which the property is
located. For the categories of property
listed in §102-36.125(b), forward the SF
120 to the corresponding regions.

§102-36.235 What information do we
provide when reporting excess per-
sonal property?

(a) You must provide the following
data on excess personal property:

(1) The reporting agency and the
property location.

(2) A report number (6-digit activity
address code and 4-digit Julian date).

(3) 4-digit Federal Supply Class (use

National Stock Number whenever

available).
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(4) Description of item, in sufficient
detail.

(5) Quantity and unit of issue.

(6) Disposal Condition Code (see §102—
36.240).

(7) Original acquisition cost per unit
and total cost (use estimate if original
cost not available).

(8) Manufacturer, date of manufac-
ture, part and serial number, when re-
quired by GSA.

(b) In addition, provide the following
information on your report of excess,
when applicable:

(1) Major parts/components that are
missing.

(2) If repairs are needed, the type of
repairs.

(3) Special requirements for han-
dling, storage, or transportation.

(4) The required date of removal due
to moving or space restrictions.

(5) If reimbursement is required, the
authority under which the reimburse-
ment is requested, the amount of reim-
bursement and the appropriate fund
code to which money is to be deposited.

(6) If you will conduct the sale of per-
sonal property that is not transferred
or donated.

§102-36.240 What are the disposal con-
dition codes?

The disposal condition codes are con-
tained in the following table:

Dis-
posal
condi-
tion
code

Definition

New. Property which is in new condition
or unused condition and can be used im-
mediately without modifications or re-
pairs.

Usable. Property which shows some wear,
but can be used without significant re-
pair.

Repairable. Property which is unusable in
its current condition but can be eco-
nomically repaired.

Salvage. Property which has value in ex-
cess of its basic material content, but
repair or rehabilitation is impractical
and/or uneconomical.

Scrap. Property which has no value ex-
cept for its basic material content.
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DISPOSING OF EXCESS PERSONAL
PROPERTY

§102-36.245 Are we accountable for
the personal property that has been
reported excess, and who is respon-
sible for the care and handling
costs?

Yes, you are accountable for the ex-
cess personal property until the time it
is picked up by the designated recipi-
ent or its agent. You are responsible
for all care and handling charges while
the excess personal property is going
through the screening and disposal
process.

§102-36.250 Does GSA ever take phys-
ical custody of excess personal
property?

Generally you retain physical cus-
tody of the excess personal property
prior to its final disposition. Very rare-
ly GSA may consider accepting phys-
ical custody of excess personal prop-
erty. Under special circumstances,
GSA may take custody or may direct
the transfer of partial or total custody
to other executive agencies, with their
consent.

§102-36.255 What options do we have
when unusual circumstances do not
allow adequate time for disposal
through GSA?

Contact your regional GSA Personal
Property Management office for any
existing interagency agreements that
would allow you to turn in excess per-
sonal property to a Federal facility.
You are responsible for any turn-in
costs and all costs related to trans-
porting the excess personal property to
these facilities.

§102-36.260 How do we promote the
expeditious transfer of excess per-
sonal property?

For expeditious transfer of excess
personal property you should:

(a) Provide complete and accurate
property descriptions and condition
codes on the report of excess to facili-
tate the selection of usable property by
potential users.

(b) Ensure that any available oper-
ating manual, parts list, diagram,
maintenance log, or other instruc-
tional publication is made available
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with the property at the time of trans-
fer.

(c) Advise the designated recipient of
any special requirements for disman-
tling, shipping/transportation.

(d) When the excess personal prop-
erty is located at a facility due to be
closed, provide advance notice of the
scheduled date of closing, and ensure
there is sufficient time for screening
and removal of property.

§102-36.265 What if there are com-
peting requests for the same excess
personal property?

(a) GSA will generally approve trans-
fers on a first-come, first-served basis.
When more than one Federal agency
requests the same item, and the quan-
tity available is not sufficient to meet
the demand of all interested agencies,
GSA will consider factors such as na-
tional defense requirements, emer-
gency needs, avoiding the necessity of
a new procurement, energy conserva-
tion, transportation costs, and reten-
tion of title in the Government. GSA
will normally give preference to the
agency that will retain title in the
Government.

(b) Requests for property for the pur-
pose of cannibalization will normally
be subordinate to requests for use of
the property in its existing form.

§102-36.270 What if a Federal agency
requests personal property that is
undergoing donation screening or
in the sales process?

Prior to final disposition, GSA will
consider requests from authorized Fed-
eral activities for excess personal prop-
erty undergoing donation screening or
in the sales process. Federal transfers
may be authorized prior to removal of
the property under a donation or sales
action.

§102-36.275 May we dispose of excess
personal property without GSA ap-
proval?

No, you may not dispose of excess
personal property without GSA ap-
proval except under the following lim-
ited situations:

(a) You may transfer to another Fed-
eral agency excess personal property
that has not yet been reported to GSA,
under direct transfer procedures con-
tained in §102-36.145.
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(b) You may dispose of excess per-
sonal property that is not required to
be reported to GSA (see §102-36.220(b)).

(c) You may dispose of excess per-
sonal property without going through
GSA when such disposal is authorized
by law.

§102-36.280 May we withdraw from
the disposal process excess per-
sonal property that we have re-
ported to GSA?

Yes, you may withdraw excess per-
sonal property from the disposal proc-
ess, but only with the approval of GSA
and to satisfy an internal agency re-
quirement. Property that has been ap-
proved for transfer or donation or of-
fered for sale by GSA may be returned
to your control with proper justifica-
tion.

TRANSFERS WITH REIMBURSEMENT

§102-36.285 May we charge for per-
sonal property transferred to an-
other Federal agency?

(a) When any one of the following
conditions applies, you may require
and retain reimbursement for the ex-
cess personal property from the recipi-
ent:

(1) Your agency has the statutory au-
thority to require and retain reim-
bursement for the property.

(2) You are transferring the property
under the exchange/sale authority.

(3) You had originally acquired the
property with funds not appropriated
from the general fund of the Treasury
or appropriated therefrom but by law
reimbursable from assessment, tax, or
other revenue. It is current executive
branch policy that working capital
fund property shall be transferred
without reimbursement.

(4) You or the recipient is the U.S.
Postal Service.

(5) You or the recipient is the DC
Government.

(6) You or the recipient is a wholly
owned or mixed-ownership Government
corporation.

(b) You may charge for direct costs
you incurred incident to the transfer,
such as packing, loading and shipping
of the property. The recipient is re-
sponsible for such charges unless you
waive the amount involved.
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(c) You may not charge for overhead
or administrative expenses or the costs
for care and handling of the property
pending disposition.

§102-36.290 How much do we charge
for excess personal property on a
transfer with reimbursement?

(a) You may require reimbursement
in an amount up to the fair market
value of the property when the transfer
involves property meeting conditions
in §102-36.285(a)(1) through (a)(4).

(b) When you or the recipient is the
DC Government or a wholly owned or
mixed-ownership Government corpora-
tion (§102-36.285(a)(5) and (a)(6)), you
may only require fair value reimburse-
ment. Fair value reimbursement is 20
percent of the original acquisition cost
for new or unused property (i.e., condi-
tion code 1), and zero percent for other
personal property. A higher fair value
may be used if you and the recipient
agency agree. Due to special cir-
cumstances or the nature of the prop-
erty, you may use other criteria for es-
tablishing fair value if approved or di-
rected by GSA. You must refer any dis-
agreements to the appropriate regional
GSA Personal Property Management
office.

REPORT OF DISPOSAL ACTIVITY

§102-36.295 Is there any reporting re-
quirement on the disposition of ex-
cess personal property?

Yes, you must report annually to
GSA personal property furnished in
any manner in that year to any non-
Federal recipients, with respect to
property obtained as excess or as prop-
erty determined to be no longer re-
quired for the purposes of the appro-
priation from which it was purchased.
GSA will subsequently submit a sum-
mary of these Non-Federal Recipients
Reports to Congress.

§102-36.300 How do we report the fur-
nishing of personal property to
non-Federal recipients?

(a) Submit your annual report of per-
sonal property furnished to non-Fed-
eral recipients, in letter form, to GSA,
Personal Property Management Policy
Division (MTP), 1800 F Street, NW,
Washington, DC 20405, within 90 cal-
endar days after the close of each fiscal
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year. The report must cover personal
property disposed during the fiscal
year in all areas within the United
States, the U.S. Virgin Islands, Amer-
ican Samoa, Guam, the Commonwealth
of Puerto Rico, and the Commonwealth
of the Northern Mariana Islands. Nega-
tive reports are required.

(b) The report (interagency report
control number 0154—GSA—AN) must
reference this part and contain the fol-
lowing:

(1) Names of the non-Federal recipi-
ents.

(2) Status of the recipients (con-
tractor, cooperative, project grantee,
etc.).

(3) Total original acquisition cost of
excess personal property furnished to
each type of recipient, by type of prop-
erty (two-digit FSC groups).

ABANDONMENT/DESTRUCTION

§102-36.305 May we abandon or de-
stroy excess personal property
without reporting it to GSA?

Yes, you may abandon or destroy ex-
cess personal property when you have
made a written determination that the
property has no commercial value or
the estimated cost of its continued
care and handling would exceed the es-
timated proceeds from its sale. An item
has no commercial value when it has
neither utility nor monetary value (ei-
ther as an item or as scrap).

§102-36.310 Who makes the deter-
mination to abandon or destroy ex-
cess personal property?

To abandon or destroy excess per-
sonal property, an authorized official
of your agency makes a written finding
that must be approved by a reviewing
official who is not directly accountable
for the property.

§102-36.315 Are there any restrictions
to the use of the abandonment/de-
struction authority?

Yes, the following restrictions apply:

(a) You must not abandon or destroy
property in a manner which is detri-
mental or dangerous to public health
or safety. Additional guidelines for the
abandonment/destruction of hazardous
materials are prescribed in part 101-42
of this title.

7

§102-36.330

(b) If you become aware of an inter-
est from an entity in purchasing the
property, you must implement sales
procedures in lieu of abandonment/de-
struction.

§102-36.320 May we transfer or donate
excess personal property that has
been determined appropriate for
abandonment/destruction without
GSA approval?

In lieu of abandonment/destruction,
you may donate such excess personal
property only to a public body without
going through GSA. A public body is
any department, agency, special pur-
pose district, or other instrumentality
of a State or local government; any In-
dian tribe; or any agency of the Fed-
eral Government. If you become aware
of an interest from an eligible non-
profit organization (see part 101-44 of
this title) that is not a public body in
acquiring the property, you must con-
tact the regional GSA Personal Prop-
erty Management office and implement
donation procedures in accordance
with part 101-44 of this title.

§102-36.325 What must be done before
the abandonment/destruction of ex-
cess personal property?

Except as provided in §102-36.330, you
must provide public notice of intent to
abandon or destroy excess personal
property, in a format and timeframe
specified by your agency regulations
(such as publishing a notice in a local
newspaper, posting of signs in common
use facilities available to the public, or
providing bulletins on your website
through the internet). You must also
include in the notice an offer to sell in
accordance with part 101-45 of this
title.

§102-36.330 Are there occasions when
public notice is not needed regard-
ing abandonment/destruction of ex-
cess personal property?

Yes, you are not required to provide
public notice when:

(a) The value of the property is so lit-
tle or the cost of its care and handling,
pending abandonment/destruction, is so
great that its retention for advertising
for sale, even as scrap, is clearly not
economical;



§102-36.335

(b) Abandonment or destruction is re-
quired because of health, safety, or se-
curity reasons; or

(c) When the original acquisition cost
of the item (estimated if unknown) is
less than $500.

[66 FR 31218, May 16, 2000, as amended at 65
FR 34983, June 1, 2000]

Subpart E—Personal  Property
Whose Disposal Requires Spe-
cial Handling

§102-36.335 Are there certain types of
excess personal property that must
be disposed of differently from nor-
mal disposal procedures?

Yes, you must comply with the addi-
tional provisions in this subpart when
disposing of the types of personal prop-
erty listed in this subpart.

ATIRCRAFT AND AIRCRAFT PARTS

§102-36.340 What must we do when
disposing of excess aircraft?

(a) You must report to GSA all ex-
cess aircraft, regardless of condition or
dollar value, and provide the following
information on the SF 120:

(1) Manufacturer, date of manufac-
ture, model, serial number.

(2) Major components missing from
the aircraft (such as engines, elec-
tronics).

(3) Whether or not the:

(i) Aircraft is operational;

(ii) Dataplate is available;

(iii) Historical and maintenance
records are available;

(iv) Aircraft has been previously cer-
tificated by the Federal Aviation Ad-
ministration (FAA) and/or has been
maintained to FAA airworthiness
standards;

(v) Aircraft was previously used for
non-flight purposes (i.e., ground train-
ing or static display), and has been sub-
jected to extensive disassembly and re-
assembly procedures for ground train-
ing, or repeated burning for fire-fight-
ing training purposes.

(4) For military aircraft, indicate
Category A, B, or C as designated by
DOD, as follows:

41 CFR Ch. 102 (7-1-02 Edition)

Cat-
egory i
of air- Description
craft
A Aircraft authorized for sale and exchange
for commercial use.
B Aircraft previously used for ground in-
struction and/or static display.
C.inns Aircraft that are combat configured as
determined by DOD.

NOTE TO §102-36.340(A)(4): For additional in-
formation on military aircraft see Defense
Materiel Disposition Manual, DOD 4160.21-M,
accessible at www.drms.dla.mil under Publi-
cations.

(b) When the designated transfer or
donation recipient’s intended use is for
non-flight purposes, you must remove
and return the dataplate to GSA Prop-
erty Management Branch, San Fran-
cisco, California prior to releasing the
aircraft to the authorized recipient.
GSA will forward the dataplates to
FAA.

(c) You must also submit a report of
the final disposition of the aircraft to
the Federal Aviation Interactive Re-
porting System (FAIRS) maintained by
the Aircraft Management Policy Divi-
sion (MTA), GSA, 1800 F Street, NW,
Washington, DC 20405. For additional
instructions on reporting to FAIRS see
part 101-37 of this title.

§102-36.345 May we dispose of excess
Flight Safety Critical Aircraft Parts
(FSCAP)?

Yes, you may dispose of excess
FSCAP, but first you must determine
whether the documentation available
is adequate to allow transfer, donation,
or sale of the part in accordance with
part 101-37, subpart 101-37.6, of this
title. Otherwise, you must mutilate un-
documented FSCAP that has no
traceability to its original equipment
manufacturer and dispose of it as
scrap. When reporting excess FSCAP,
annotate the manufacturer, date of
manufacture, part number, serial num-
ber, and the appropriate Criticality
Code on the SF 120, and ensure that all
available historical and maintenance
records accompany the part at the
time of issue.

§102-36.350 How do we
FSCAP?

Any aircraft part designated as
FSCAP is assigned an alpha Criticality

identify a
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Code, and the code is annotated on the
original transfer document when you
acquire the part. You must perpetuate
the appropriate FSCAP Criticality
Code on all personal property records.
You may contact the Federal agency or
Military service that originally owned
the part for assistance in making this
determination, or query DOD’s Federal
Logistics Information System (FLIS)
using the National Stock Number
(NSN) for the part. For assistance in
subscribing to the FLIS service contact
the FedLog Consumer Support Office,
800-351-4381.

§102-36.355 What are the FSCAP Criti-
cality Codes?

The FSCAP Criticality Codes are
contained in the following table:

FSCAP .
code Description
B FSCAP specially designed to be or se-
lected as being nuclear hardened.
Fo..... Flight Safety Critical Aircraft Part.

§102-36.360 How do we dispose of air-
craft parts that are life-limited but
have no FSCAP designation?

When disposing of life-limited air-
craft parts that have no FSCAP des-
ignation, you must ensure that tags
and labels, historical data and mainte-
nance records accompany the part on
any transfers, donations or sales. For
additional information regarding the
disposal of life-limited parts with or
without tags or documentation refer to
part 101-37 of this title.

CANINES, LAW ENFORCEMENT

§102-36.365 May we transfer or donate
canines that have been used in the
performance of law enforcement
duties?

Yes, under Public Law 10527 (111
Stat. 244), when the canine is no longer
needed for law enforcement duties, you
may donate the canine to an individual
who has experience handling canines in
the performance of those official du-
ties.
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DISASTER RELIEF PROPERTY

§102-36.370 Are there special require-
ments concerning the use of excess
personal property for disaster re-
lief?

Yes, upon declaration by the Presi-
dent of an emergency or a major dis-
aster, you may loan excess personal
property to State and local govern-
ments, with or without compensation
and prior to reporting it as excess to
GSA, to alleviate suffering and damage
resulting from any emergency or major
disaster (Disaster Relief Act of 1974
(Public Law 93-288 (42 U.S.C. 5121)) and
Executive Orders 11795 (3 CFR, 1971-1975
Comp., p. 887) and 12148 (3 CFR, 1979
Comp., p. 412), as amended). If the loan
involves property that has already
been reported excess to GSA, you may
withdraw the item from the disposal
process subject to approval by GSA.
You may also withdraw excess personal
property for use by your agency in pro-
viding assistance in disaster relief. You
are still accountable for this property
and your agency is responsible for de-
veloping agencywide procedures for re-
covery of such property.

FIREARMS

§102-36.375 May we dispose of excess
firearms?

Yes, unless you have specific statu-
tory authority to do otherwise, excess
firearms may be transferred only to
those Federal agencies authorized to
acquire firearms for official use. GSA
may donate certain classes of surplus
firearms to State and local government
activities whose primary function is
the enforcement of applicable Federal,
State, and/or local laws and whose
compensated law enforcement officers
have the authority to apprehend and
arrest. Firearms not transferred or do-
nated must be destroyed and sold as
scrap. For additional guidance on the
disposition of firearms refer to part
101-42 of this title.
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FOREIGN EXCESS PERSONAL PROPERTY

§102-36.380 Who is responsible for dis-
posing of foreign excess personal
property?

Your agency is responsible for dis-
posing of your foreign excess personal
property, as provided by title IV of the
Property Act.

§102-36.385 What are our responsibil-
ities in the disposal of foreign ex-
cess personal property?

When disposing of foreign excess per-
sonal property you must:

(a) Determine whether it is in the in-
terest of the U.S. Government to re-
turn foreign excess personal property
to the U.S. for further re-use or to dis-
pose of the property overseas.

(b) Ensure that any disposal of prop-
erty overseas conforms to the foreign
policy of the United States and the
terms and conditions of any applicable
Host Nation Agreement.

(c) Ensure that, when foreign excess
personal property is donated or sold
overseas, donation/sales conditions in-
clude a requirement for compliance
with U.S. Department of Commerce
and Department of Agriculture regula-
tions when transporting any personal
property back to the U.S.

(d) Inform the U.S. State Department
of any disposal of property to any for-
eign governments or entities.

§102-36.390 How may we dispose of
foreign excess personal property?

To dispose of foreign excess personal
property, you may:

(a) Offer the property for re-use by
U.S. Federal agencies overseas;

(b) Return the property to the U.S.
for re-use by eligible recipients;

(c) Sell, exchange, lease, or transfer
such property for cash, credit, or other
property;

(d) Donate medical materials or sup-
plies to nonprofit medical or health or-
ganizations, including those qualified
under sections 214(b) and 607 of the For-
eign Assistance Act of 1961, as amended
(22 U.S.C. 2174, 2357); or

(e) Abandon, destroy or donate such
property when you determine that it
has no commercial value or the esti-
mated cost of care and handling would
exceed the estimated proceeds from its
sale, in accordance with sec. 402(a) of
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the Property Act. Abandonment, de-
struction or donation actions must
also comply with the laws of the coun-
try in which the property is located.

§102-36.395 How may GSA assist us in
disposing of foreign excess personal
property?

You may request GSA’s assistance in
the screening of foreign excess personal
property for possible re-use by eligible
recipients within the U.S. GSA may,
after consultation with you, designate
property for return to the TUnited
States for transfer or donation pur-
poses.

§102-36.400 Who pays for the trans-
portation costs when foreign excess
personal property is returned to the
United States?

When foreign excess property is to be
returned to the U.S. for the purpose of
an approved transfer or donation under
the provisions of Sections 202 and 203 of
the Property Act, the receiving agency
is responsible for all direct costs in-
volved in the transfer, which include
packing, handling, crating, and trans-
portation.

GIFTS

§102-36.405 May we keep gifts given
to us from the public?

If your agency has gift retention au-
thority, you may retain gifts from the
public. Otherwise, you must report
gifts you receive on a SF 120 to GSA.
You must report gifts received from a
foreign government in accordance with
part 101-49 of this title.

§102-36.410 How do we dispose of a
gift in the form of money or intan-
gible personal property?

Report intangible personal property
to GSA, Personal Property Manage-
ment Division (FBP), Washington, D.C.
20406. You must not transfer or dispose
of this property without prior approval
of GSA. The Secretary of the Treasury
will dispose of money and negotiable
instruments such as bonds, notes, or
other securities under the authority of
31 U.S.C. 324.
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§102-36.415 How do we dispose of gifts
other than intangible personal
property?

(a) When the gift is offered with the
condition that the property be sold and
the proceeds used to reduce the public
debt, report the gift to the regional
GSA Personal Property Management
office in which the property is located.
GSA will convert the gift to money
upon acceptance and deposit the pro-
ceeds into a special account of the U.S.
Treasury.

(b) When the gift is offered with no
conditions or restrictions, and your
agency has gift retention authority,
you may use the gift for an authorized
official purpose without reporting to
GSA. The property will then lose its
identity as a gift and you must account
for it in the same manner as Federal
personal property acquired from au-
thorized sources. When the property is
no longer needed, you must report it as
excess personal property to GSA.

(c) When the gift is offered with no
conditions or restrictions, but your
agency does not have gift retention au-
thority, you must report it to the re-
gional GSA Personal Property Manage-
ment office. GSA will offer the prop-
erty for screening for possible transfer
to a Federal agency or convert the gift
to money and deposit the funds with
U.S. Treasury. If your agency is inter-
ested in keeping the gift for an official
purpose, you must annotate your inter-
est on the SF 120 and also submit a SF
122.

§102-36.420 How do we dispose of gifts
from foreign governments or enti-
ties?

Report foreign gifts on a SF 120 to
GSA, Personal Property Management
Division (FBP), Washington, DC 20406,
for possible use by your agency, or for
transfer, donation or sale in accord-
ance with the provisions of part 101-49
of this title.

HAZARDOUS PERSONAL PROPERTY

§102-36.425 May we dispose of excess
hazardous personal property?

Yes, but only in accordance with part
101-42 of this title. When reporting ex-
cess hazardous property to GSA, cer-
tify on the SF 120 that the property has

81

§ 102-36.440

been packaged and labeled as required.
Annotate any special requirements for
handling, storage, or use, and provide a
description of the actual or potential
hazard.

MUNITIONS LIST ITEMS/COMMERCE
CONTROL LIST ITEMS (MLIS/CCLIS)

§102-36.430 May we dispose of excess
Munitions List Items (MLIs)/Com-
merce Control List Items (CCLIs)?

You may dispose of excess MLIs/
CCLIs only when you comply with the
additional disposal and demilitariza-
tion (DEMIL) requirements contained
in part 101-42 of this title. MLIs may
require demilitarization when issued to
any non-DoD entity, and will require
appropriate licensing when exported
from the U.S. CCLIs usually require ex-
port licensing when transported from
the U.S.

§102-36.435 How do we identify Muni-
tions List Items (MLIs)/Commerce
Control List Items (CCLIs) requir-
ing demilitarization?

You identify MLIs/CCLIs requiring
demilitarization by the demilitariza-
tion code that is assigned to each MLI
or CCLI. The code indicates the type
and scope of demilitarization and/or ex-
port controls that must be accom-
plished, when required, before issue to
any non-DOD activity. For a listing of
the codes and additional guidance on
DEMIL procedures see DOD Demili-
tarization and Trade Security Control
Manual, DOD 4160.21-M-1.

PRINTING EQUIPMENT AND SUPPLIES

§102-36.440 Are there special proce-
dures for reporting excess printing
and binding equipment and sup-
plies?

Yes, in accordance with 44 U.S.C. 312,
you must submit reports of excess
printing and binding machinery, equip-
ment, materials, and supplies to the
Public Printer, Government Printing
Office (GPO), Customer Service Man-
ager, North Capitol and H Streets, NW,
Washington, DC 20401. If GPO has no
requirement for the property, you must
then submit the report to GSA.



§ 102-36.445

RED CROSS PROPERTY

§102-36.445 Do we report excess per-
sonal property originally acquired
from or through the American Na-
tional Red Cross?

Yes, when reporting excess personal
property which was processed, pro-
duced, or donated by the American Na-
tional Red Cross, note ‘“‘RED CROSS
PROPERTY” on the SF 120 or report
document. GSA will offer to return this
property to the Red Cross if no other
Federal agency has a need for it. If the
Red Cross has no requirement the prop-
erty continues in the disposal process
and is available for donation.

SHELF-LIFE ITEMS

§102-36.450 Do we report excess shelf-
life items?

(a) When there are quantities on
hand that would not be utilized by the
expiration date and cannot be returned
to the vendor for credit, you must re-
port such expected overage as excess
for possible transfer and disposal to en-
sure maximum use prior to deteriora-
tion.

(b) You need not report expired shelf-
life items. You may dispose of property
with expired shelf-life by abandonment/
destruction in accordance with §102-
36.3056 and in compliance with Federal,
State, and local waste disposal and air
and water pollution control standards.

§102-36.455 How do we report excess
shelf-life items?

You must identify the property as
shelf-life items by ‘‘SL’’, indicate the
expiration date, whether the date is
the original or an extended date, and if
the date is further extendable. GSA
may adjust the screening period based
on re-use potential and the remaining
useful shelf life.

§102-36.460 Do we report excess med-
ical shelf-life items held for na-
tional emergency purposes?

When the remaining shelf life of any
medical materials or supplies held for
national emergency purposes is of too
short a period to justify their contin-
ued retention, you should report such
property excess for possible transfer
and disposal. You must make such ex-
cess determinations at such time as to
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ensure that sufficient time remains to
permit their use before their shelf life
expires and the items are unfit for
human use. You must identify such
items with “MSL” and the expiration
date, and indicate any specialized stor-
age requirements.

§102-36.465 May we transfer or ex-
change excess medical shelf-life
items with other Federal agencies?

Yes, you may transfer or exchange
excess medical shelf-life items held for
national emergency purposes with any
other Federal agency for other medical
materials or supplies, without GSA ap-
proval and without regard to part 101-
46 of this title. You and the transferee
agency will agree to the terms and
prices. You may credit any proceeds
derived from such transactions to your
agency’s current applicable appropria-
tion and use the funds only for the pur-
chase of medical materials or supplies
for national emergency purposes.

VESSELS

§102-36.470 What must we do when
disposing of excess vessels?

(a) When you dispose of excess vessels
you must indicate on the SF 120 the
following information:

(1) Whether the vessel has been in-
spected by the Coast Guard.

(2) Whether testing for hazardous ma-
terials has been done. And if so, the re-
sult of the testing, specifically the
presence or absence of PCB’s and asbes-
tos and level of contamination.

(3) Whether hazardous materials
clean-up is required, and when it will
be accomplished by your agency.

(b) In accordance with section 203(i)
of the Property Act, the Federal Mari-
time Administration (FMA), Depart-
ment of Transportation, is responsible
for disposing of surplus vessels deter-
mined to be merchant vessels or capa-
ble of conversion to merchant use and
weighing 1,500 gross tons or more. The
SF 120 for such vessels shall be for-
warded to GSA for submission to FMA.

(c) Disposal instructions regarding
vessels in this part do not apply to bat-
tleships, cruisers, aircraft carriers, de-
stroyers, and submarines.
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Subpart F—Miscellaneous
Disposition

§102-36.475 What is the authority for
transfers under “Computers for
Learning”?

(a) The Stevenson-Wydler Tech-
nology Innovation Act of 1980, as
amended (15 U.S.C. 3710(i)), authorizes
Federal agencies to transfer excess
education-related Federal equipment
to educational institutions or non-
profit organizations for educational
and research activities. Executive
Order 12999 (3 CFR, 1996 Comp., p. 180)
requires, to the extent permitted by
law and where appropriate, the transfer
of computer equipment for use by
schools or non-profit organizations.

(b) Each Federal agency is required
to identify a point of contact within
the agency to assist eligible recipients,
and to publicize the availability of
such property to eligible communities.
Excess education-related equipment
may be transferred directly under es-
tablished agency procedures, or re-
ported to GSA as excess for subsequent
transfer to potential eligible recipients
as appropriate. You must include
transfers under this authority in the
annual Non-Federal Recipients Report
(See §102-36.295) to GSA.

(c) The ‘“‘Computers for Learning”
website has been developed to stream-
line the transfer of excess and surplus
Federal computer equipment to schools
and nonprofit educational organiza-
tions. For additional information
about this program access the ‘“‘Com-
puters for Learning’” website, http:/
www.computers.fed.gov.

PART 102-37—DONATION OF
SURPLUS PERSONAL PROPERTY

Subpart A—General Provisions

Sec.

102-37.5 What does this part cover?

102-37.10 What is the primary governing au-
thority for this part?

102-37.15 Who must comply with the provi-
sions of this part?

102-37.20 How do we request a deviation
from this part and who can approve it?

DEFINITIONS

102-37.25 What definitions apply to this
part?
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DONATION OVERVIEW

102-37.30 When does property become avail-
able for donation?

102-37.35 Who handles the donation of sur-
plus property?

102-37.40 What type of surplus property is
available for donation?

102-37.45 How long is property available for
donation screening?

102-37.50 What is the general process for re-
questing surplus property for donation?

102-37.55 Who pays for transportation and
other costs associated with a donation?

102-37.60 How much time does a transferee
have to pick up or remove surplus prop-
erty from holding agency premises?

102-37.65 What happens to surplus property
that has been approved for transfer when
the prospective transferee decides it can-
not use the property and declines to pick
it up?

102-37.70 How should a transferee account
for the receipt of a larger or smaller
number of items than approved by GSA
on the SF 1237

102-37.75 What should be
shortage report?

102-37.80 What happens to surplus property
that isn’t transferred for donation?

102-37.85 Can surplus property being offered
for sale be withdrawn and approved for
donation?

included in a

Subpart B—General Services
Administration (GSA)

102-37.90 What are GSA’s responsibilities in
the donation of surplus property?
102-37.95 How will GSA resolve competing

requests?

102-37.100 What factors will GSA consider in
allocating surplus property among
SASPs?

102-37.105 Is GSA required to compile any
reports concerning the donation pro-
gram?

Subpart C—Holding Agency

102-37.110 What are a holding agency’s re-
sponsibilities in the donation of surplus
property?

102-37.115 May a holding agency be reim-
bursed for costs incurred incident to a
donation?

102-37.120 May a holding agency donate sur-
plus property directly to eligible non-
Federal recipients without going through
GSA?

102-37.125 What are some donations that do
not require GSA’s approval?

Subpart D—State Agency for Surplus
Property (SASP)

102-37.130 What are a SASP’s responsibil-
ities in the donation of surplus property?
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102-37.135 How does a SASP become eligible
to distribute surplus property to donees?

STATE PLAN OF OPERATION

102-37.140 What is a State plan of operation?

102-37.145 Who is responsible for developing,
certifying, and submitting the plan?

102-37.150 What must a State legislature in-
clude in the plan?

102-37.1565 When does a plan take effect?

102-37.160 Must GSA approve amendments
or modifications to the plan?

102-37.166 Do plans or major amendments
require public notice?

102-37.170 What happens if a SASP does not
operate in accordance with its plan?

SCREENING AND REQUESTING PROPERTY

102-37.175 How does a SASP find out what
property is potentially available for do-
nation?

102-37.180 Does a SASP need special author-
ization to screen property at Federal fa-
cilities?

102-37.185 How does a SASP obtain screen-
ing authorization for itself or its donees?

102-37.190 What records must a SASP main-
tain on authorized screeners?

102-37.195 Does a SASP have to have a donee
in mind to request surplus property?

102-37.200 What certifications must a SASP
make when requesting surplus property
for donation?

102-37.205 What agreements must a SASP
make?

102-37.210 Must a SASP make a drug-free
workplace certification when requesting
surplus property for donation?

102-37.215 When must a SASP make a cer-
tification regarding lobbying?

JUSTIFYING SPECIAL TRANSFER REQUESTS

102-37.220 Are there special types of surplus
property that require written justifica-
tion when submitting a transfer request?

102-37.225 What information or documenta-
tion must a SASP provide when request-
ing a surplus aircraft or vessel?

102-37.230 What must a letter of intent for
obtaining surplus aircraft or vessels in-
clude?

102-37.235 What type of information must a
SASP provide when requesting surplus
property for cannibalization?

102-37.240 How must a transfer request for
surplus firearms be justified?

CUSTODY, CARE, AND SAFEKEEPING

102-37.245 What must a SASP do to safe-
guard surplus property in its custody?
102-37.250 What actions must a SASP take
when it learns of damage to or loss of
surplus property in its custody?

102-37.255 Must a SASP insure surplus prop-
erty against loss or damage?
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DISTRIBUTION OF PROPERTY

102-37.260 How must a SASP document the
distribution of surplus property?

102-37.266 May a SASP distribute surplus
property to eligible donees of another
State?

102-37.270 May a SASP retain surplus prop-
erty for its own use?

SERVICE AND HANDLING CHARGES

102-37.275 May a SASP accept personal
checks and non-official payment meth-
ods in payment of service charges?

102-37.280 How may a SASP use service
charge funds?

102-37.285 May a SASP use service charge
funds to support non-SASP State activi-
ties and programs?

DISPOSING OF UNDISTRIBUTED PROPERTY

102-37.290 What must a SASP do with sur-
plus property it cannot donate?

102-37.295 Must GSA approve a transfer be-
tween SASPs?

102-37.300 What information must a SASP
provide GSA when reporting unneeded
usable property for disposal?

102-37.306 May a SASP act as GSA’s agent
in selling undistributed surplus property
(either as usable property or scrap)?

102-37.310 What must a proposal to sell un-
distributed surplus property include?

102-37.315 What costs may a SASP recover if
undistributed surplus property is re-
transferred or sold?

102-37.320 Under what conditions may a
SASP abandon or destroy undistributed
surplus property?

COOPERATIVE AGREEMENTS

102-37.326 With whom and for what pur-
pose(s) may a SASP enter into a coopera-
tive agreement?

102-37.330 Must the costs of providing sup-
port under a cooperative agreement be
reimbursed by the parties receiving such
support?

102-37.335 May a SASP enter into a coopera-
tive agreement with another SASP?

102-37.340 When may a SASP terminate a
cooperative agreement?

AUDITS AND REVIEWS

102-37.345 When must a SASP be audited?

102-37.350 Does coverage under the single
audit process in OMB Circular A-133 ex-
empt a SASP from other reviews of its
program?

102-37.355 What obligations does a SASP
have to ensure that donees meet Circular
A-133 requirements?

REPORTS

102-37.360 What reports must a SASP pro-
vide to GSA?
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LIQUIDATING A SASP

102-37.365 What steps must a SASP take if
the State decides to liquidate the agen-
cy?

102-37.370 Do liquidation plans require pub-
lic notice?

Subpart E—Donations to Public Agencies,
Service Educational Activities (SEAs),
and Eligible Nonprofit Organizations

102-37.375 How is the pronoun ‘‘you’ used in
this subpart?

102-37.380 What is the statutory authority
for donations of surplus Federal property
made under this subpart?

DONEE ELIGIBILITY

102-37.385 Who determines if a prospective
donee applicant is eligible to receive sur-
plus property under this subpart?

102-37.390 What basic criteria must an ac-
tivity meet before a SASP can qualify it
for eligibility?

102-37.395 How can a SASP determine
whether an applicant meets any required
approval, accreditation, or licensing re-
quirements?

102-37.400 What type of eligibility informa-
tion must a SASP maintain on donees?

102-37.405 How often must a SASP update
donee eligibility records?

102-37.410 What must a SASP do if a donee
fails to maintain its eligibility status?
102-37.415 What should a SASP do if an ap-
plicant appeals a negative eligibility de-

cision?

CONDITIONAL ELIGIBILITY

102-37.420 May a SASP grant conditional
eligibility to applicants who would oth-
erwise qualify as eligible donees, but are
unable to obtain approval, accreditation,
or licensing because they are newly orga-
nized or their facilities are not yet con-
structed?

102-37.425 May a SASP grant conditional
eligibility to a not-for-profit organiza-
tion whose tax-exempt status is pending?

102-37.430 What property can a SASP make
available to a donee with conditional eli-
gibility?

TERMS AND CONDITIONS OF DONATION

102-37.435 For what purposes may donees ac-
quire and use surplus property?

102-37.440 May donees acquire property for
exchange?

102-37.445 What certifications must a donee
make before receiving property?

102-37.450 What agreements must a donee
make?
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SPECIAL HANDLING OR USE CONDITIONS

102-37.455 On what categories of surplus
property has GSA imposed special han-
dling conditions or use limitations?

102-37.460 What special terms and condi-
tions apply to the donation of aircraft
and vessels?

RELEASE OF RESTRICTIONS

102-37.465 May a SASP modify or release
any of the terms and conditions of dona-
tion?

102-37.470 At what point may restrictions be
released on property that has been au-
thorized for cannibalization?

102-37.475 What are the requirements for re-
leasing restrictions on property being
considered for exchange?

COMPLIANCE AND UTILIZATION

102-37.480 What must a SASP do to ensure
that property is used for the purpose(s)
for which it was donated?

102-37.485 What actions must a SASP take
if a review or other information indicates
noncompliance with donation terms and
conditions?

102-37.490 When must a SASP coordinate
with GSA on compliance actions?

102-37.495 How must a SASP handle funds
derived from compliance actions?

RETURNS AND REIMBURSEMENT

102-37.500 May a donee receive reimburse-
ment for its donation expenses when
unneeded property is returned to the
SASP?

102-37.505 How does a donee apply for and
receive reimbursement for unneeded
property returned to a SASP?

SPECIAL PROVISIONS PERTAINING TO SEAS

102-37.5610 Are there special requirements
for donating property to SEAs?

102-37.515 Do SEAs have a priority over
other SASP donees for DOD property?

Subpart F—Donations to Public Airports

102-37.520 What is the authority for public
airport donations?

102-37.5256 What should a holding agency do
if it wants a public airport to receive pri-
ority consideration for excess personal
property it has reported to GSA?

102-37.530 What are FAA’s responsibilities
in the donation of surplus property to
public airports?

102-37.535 What information must FAA pro-
vide to GSA on its administration of the
public airport donation program?
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Subpart G—Donations to the American
National Red Cross

102-37.540 What is the authority for dona-
tions to the American National Red
Cross?

102-37.5645 What type of property may the
American National Red Cross receive?
102-37.550 What steps must the American
National Red Cross take to acquire prop-

erty?

102-37.555 What happens to property the
American National Red Cross does not
request?

Subpart H—Donations to Public Bodies in
Lieu of Abandonment/Destruction

102-37.560 What is a public body?

102-37.565 What is the authority for dona-
tions to public bodies?

102-37.570 What type of property may a
holding agency donate under this sub-
part?

102-37.575 Is there a special form for holding
agencies to process donations?

102-37.580 QWho is responsible for costs as-
sociated with the donation?

APPENDIX A—MISCELLANEOUS DONATION
STATUTES

APPENDIX B—ELEMENTS OF A STATE PLAN OF
OPERATION

APPENDIX C—GLOSSARY OF TERMS FOR DE-
TERMINING ELIGIBILITY OF PUBLIC AGEN-
CIES AND NONPROFIT ORGANIZATIONS

AUTHORITY: 40 U.S.C. 486(c); Sec. 205(c), 63
Stat. 390.

SOURCE: 67 FR 2584, Jan. 18, 2002, unless
otherwise noted.

Subpart A—General Provisions

§102-37.5 What does this part cover?

This part covers the donation of sur-
plus Federal personal property located
within a State, including foreign excess
personal property returned to a State
for handling as surplus property. For
purposes of this part, the term State
includes any of the 50 States, as well as
the District of Columbia, the U.S. Vir-
gin Islands, Guam, American Samoa,
the Commonwealth of Puerto Rico, and
the Commonwealth of the Northern
Mariana Islands.

§102-37.10 What is the primary gov-
erning authority for this part?
Subsection 203(j)(1) of the Federal
Property and Administrative Services
Act of 1949 (40 U.S.C. 484(j)(1)), as
amended (the Property Act), gives the
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General Services Administration (GSA)
discretionary authority to prescribe
the necessary regulations for, and to
execute the surplus personal property
donation program.

§102-37.15 Who must comply with the
provisions of this part?

You must comply with this part if
you are a holding agency or a recipient
of Federal surplus personal property
approved by GSA for donation (e.g., a
State agency for surplus property
(SASP) or a public airport).

§102-37.20 How do we request a devi-
ation from this part and who can
approve it?

See §§102-2.60 through 102-2.110 of
this chapter to request a deviation
from the requirements of this part.

DEFINITIONS

§102-37.25 What definitions apply to
this part?

The following definitions apply to
this part:

Cannibalication means to remove
serviceable parts from one item of
equipment in order to install them on
another item of equipment.

Donee means any of the following en-
tities that receive Federal surplus per-
sonal property through a SASP:

(1) A service educational activity
(SEA).

(2) A public agency (as defined in ap-
pendix C of this part) which uses sur-
plus personal property to carry out or
promote one or more public purposes.
(Public airports are an exception and
are only considered donees when they

elect to receive surplus property
through a SASP, but not when they
elect to receive surplus property

through the Federal Aviation Adminis-
tration as discussed in subpart F of
this part.)

(3) An eligible nonprofit tax-exempt
educational or public health institu-
tion (including a provider of assistance
to homeless or impoverished families
or individuals).

(4) A State or local government agen-
cy, or a nonprofit organization or insti-
tution, that receives funds appro-
priated for a program for older individ-
uals.
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Holding agency means the executive
agency having accountability for, and
generally possession of, the property
involved.

Period of restriction means the period
of time for keeping donated property in
use for the purpose for which it was do-
nated.

Property Act means the Federal Prop-
erty and Administrative Services Act
of 1949 (63 Stat. 377), as amended (codi-
fied as amended in scattered sections
of titles 40 and 41 of the United States
Code), the law that centralized Federal
property management and disposal
functions under the GSA.

Screening means the process of phys-
ically inspecting property or reviewing
lists or reports of property to deter-
mine whether property is usable or
needed for donation purposes.

Service educational activity (SEA)
means any educational activity des-
ignated by the Secretary of Defense as
being of special interest to the armed
forces; e.g., maritime academies or
military, naval, Air Force, or Coast
Guard preparatory schools.

Standard Form (SF) 123, Transfer Order
Surplus Personal Property means the
document used to request and docu-
ment the transfer of Federal surplus
personal property for donation pur-
poses.

State means one of the 50 States, the
District of Columbia, the U.S. Virgin
Islands, Guam, American Samoa, the
Commonwealth of Puerto Rico, and the
Commonwealth of the Northern Mar-
iana Islands.

State agency for surplus property
(SASP) means the agency designated
under State law to receive Federal sur-
plus personal property for distribution
to eligible donees within the State as
provided for in subsection 203(j) of the
Property Act (40 U.S.C. 484())).

Surplus personal property (surplus
property) means excess personal prop-
erty (as defined in §102-36.40 of this
chapter) not required for the needs of
any Federal agency, as determined by
GSA.

Surplus release date means the date on
which Federal utilization screening of
excess personal property has been com-
pleted, and the property is available for
donation.
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Transferee means a public airport re-
ceiving surplus property from a holding
agency through the Federal Aviation
Administration, or a SASP.

You, when used in subparts D and E
of this part, means SASP, unless other-
wise specified.

DONATION OVERVIEW

§102-37.30 When does property be-
come available for donation?

Excess personal property becomes
available for donation the day fol-
lowing the surplus release date. This is
the point at which the screening period
has been completed without transfer to
a Federal agency or other eligible re-
cipient, and the GSA has determined
the property to be surplus.

§102-37.35 Who handles the donation
of surplus property?

(a) The SASPs handle the donation of
most surplus property to eligible
donees in their States in accordance
with this part.

(b) The GSA handles the donation of
surplus property to public airports
under a program administered by the
Federal Aviation Administration
(FAA) (see subpart F of this part). The
GSA may also donate to the American
National Red Cross surplus property
that was originally derived from or
through the Red Cross (see subpart G of
this part).

(c) Holding agencies may donate sur-
plus property that they would other-
wise abandon or destroy directly to
public bodies in accordance with sub-
part H of this part.

§102-37.40 What type of surplus prop-
erty is available for donation?

All surplus property (including prop-
erty held by working capital funds es-
tablished under 10 U.S.C. 2208 or in
similar funds) is available for donation
to eligible recipients, except for prop-
erty in the following categories:

(a) Agricultural commodities, food,
and cotton or woolen goods determined
from time to time by the Secretary of
Agriculture to be commodities requir-
ing special handling with respect to
price support or stabilization.
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(b) Property acquired with trust
funds (e.g., Social Security Trust
Funds).

(c) Non-appropriated fund property.

(d) Naval vessels of the following cat-
egories: Battleships, cruisers, aircraft
carriers, destroyers, and submarines.

(e) Vessels of 1500 gross tons or more
which the Maritime Administration de-
termines to be merchant vessels or ca-
pable of conversion to merchant use.

(f) Records of the Federal Govern-
ment.

(g) Property that requires reimburse-
ment upon transfer (such as abandoned
or other unclaimed property that is
found on premises owned or leased by
the Government).

(h) Controlled substances.

(i) Items as may be specified from
time to time by the GSA Office of Gov-
ernmentwide Policy.

§102-37.45 How long is property avail-
able for donation screening?

Entities authorized to participate in
the donation program may screen prop-
erty, concurrently with Federal agen-
cies, as soon as the property is reported
as excess up until the surplus release
date. The screening period is normally
21 calendar days, except as noted in
§102-36.95 of this chapter.

§102-37.50 What is the general process
for requesting surplus property for
donation?

The process for requesting surplus
property for donation varies, depending
on who is making the request.

(a) Donees should submit their re-
quests for property directly to the ap-
propriate SASP.

(b) SASPs and public airports should
submit their requests to the appro-
priate GSA regional office. Requests
must be submitted on a Standard Form
(SF) 123, Transfer Order Surplus Per-
sonal Property, or its electronic equiv-
alent. Public airports must have FAA
certify their transfer requests prior to
submission to GSA for approval. GSA
may ask SASPs or public airports to
submit any additional information re-
quired to support and justify transfer
of the property.

(c) The American National Red Cross
should submit requests to GSA as de-
scribed in subpart G of this part.
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(d) Public bodies, when seeking to ac-
quire property that is being abandoned
or destroyed, should follow rules and
procedures established by the donor
agency (see subpart H of this part).

§102-37.55 Who pays for transpor-
tation and other costs associated
with a donation?

The receiving organization (the
transferee) is responsible for any pack-
ing, shipping, or transportation
charges associated with the transfer of
surplus property for donation. Those
costs, in the case of SASPs, may be
passed on to donees that receive the
property.

§102-37.60 How much time does a
transferee have to pick up or re-
move surplus property from hold-
ing agency premises?

The transferee (or the transferee’s
agent) must remove property from the
holding agency premises within 15 cal-
endar days after being notified that the
property is available for pickup, unless
otherwise coordinated with the holding
agency. If the transferee decides prior
to pickup or removal that it no longer
needs the property, it must notify the
GSA regional office that approved the
transfer request.

§102-37.65 What happens to surplus
property that has been approved
for transfer when the prospective
transferee decides it cannot use the
property and declines to pick it up?

When a prospective transferee de-
cides it cannot use surplus property
that has already been approved for
transfer and declines to pick it up, the
GSA regional office will advise any
other SASP or public airport known to
be interested in the property to submit
a transfer request. If there is no trans-
fer interest, GSA will release the prop-
erty for other disposal.

§102-37.70 How should a transferee
account for the receipt of a larger
or smaller number of items than ap-
proved by GSA on the SF 123?

When the quantity of property re-
ceived doesn’t agree with that ap-
proved by GSA on the SF 123, the
transferee should handle the overage or
shortage as follows:
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...

And . . .

Then . . .

(a) More property is re-
ceived than was ap-
proved by GSA for trans-
fer.

The known or estimated
acquisition cost of the
line item(s) involved is
$500 or more.

Submit a SF 123 for the
difference to GSA (lden-
tify the property as an
overage and include the
original transfer order
number.) 1

(b) Less property is re-
ceived than was ap-
proved by GSA for trans-

The acquisition cost of the
missing item(s) is $500
or more.

Submit a shortage report
to GSA, with a copy to
the holding agency.t

fer.

(c) The known or estimated
acquisition cost of the
property is less than
$500

Annotate on your receiv-
ing and inventory
records, a description of
the property, its known
or estimated acquisition
cost, and the name of
the holding agency.

1Submit the SF 123 or shortage
of transfer.

§102-37.75 What should be included in
a shortage report?

The shortage report should include:

(a) The name and address of the hold-
ing agency;

(b) All pertinent GSA and holding
agency control numbers, in addition to
the original transfer order number; and

(c) A description of each line item of
property, the condition code, the quan-
tity and unit of issue, and the unit and
total acquisition cost.

§102-37.80 What happens to surplus
property that isn’t transferred for
donation?

Surplus property not transferred for
donation is generally offered for sale
under the provisions of part 101-45 of
this title. Under the appropriate cir-
cumstances (see §102-36.305 of this
chapter), such property might be aban-
doned or destroyed.

§102-37.85 Can surplus property being
offered for sale be withdrawn and
approved for donation?

Yes, surplus property being offered
for sale may be withdrawn for donation
if approved by GSA. GSA will not ap-
prove requests for the withdrawal of
property that has been advertised or
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report to the GSA approving office within 30 calendar days of the date

listed on a sales offering if that with-
drawal would be harmful to the overall
outcome of the sale. GSA will only
grant such requests prior to sales
award, since an award is binding.

Subpart B—General Services
Administration (GSA)

§102-37.90 What are GSA’s responsibil-
ities in the donation of surplus
property?

The General Services Administration
(GSA) is responsible for supervising
and directing the disposal of surplus
personal property. In addition to
issuing regulatory guidance for the do-
nation of such property, GSA:

(a) Determines when property is sur-
plus to the needs of the Government;

(b) Allocates and transfers surplus
property on a fair and equitable basis
to State agencies for surplus property
(SASPs) for further distribution to eli-
gible donees;

(c) Oversees the care and handling of
surplus property while it is in the cus-
tody of a SASP;

(d) Approves all transfers of surplus
property to public airports, pursuant
to the appropriate determinations
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made by the Federal Aviation Adminis-
tration (see subpart F of this part);

(e) Donates to the American National
Red Cross property (generally blood
plasma and related medical materials)
originally provided by the Red Cross to
a Federal agency, but that has subse-
quently been determined surplus to
Federal needs (see subpart G of this
part);

(f) Approves, after consultation with
the holding agency, foreign excess per-
sonal property to be returned to the
United States for donation purposes;

(g) Coordinates and controls the level
of SASP and donee screening at Fed-
eral installations;

(h) Imposes appropriate conditions on
the donation of surplus property hav-
ing characteristics that require special
handling or use limitations (see §102-
37.455); and

(i) Keeps track of and reports on Fed-
eral donation programs (see §102—
37.105).

§102-37.95 How will GSA resolve com-
peting transfer requests?

In case of requests from two or more
SASPs, GSA will use the allocating cri-
teria in §102-37.100. When competing re-
quests are received from public air-
ports and SASPs, GSA will transfer
property fairly and equitably, based on
such factors as need, proposed use, and
interest of the holding agency in hav-
ing the property donated to a specific
public airport.

§102-37.100 What factors will GSA
consider in allocating surplus prop-
erty among SASPs?

GSA allocates property among the
SASPs on a fair and equitable basis
using the following factors:

(a) Extraordinary needs caused by
disasters or emergency situations.

(b) Requests from the Department of
Defense (DOD) for DOD-generated prop-
erty to be allocated through a SASP
for donation to a specific service edu-
cational activity.

(c) Need and usability of property, as
reflected by requests from SASPs. GSA
will also give special consideration to
requests transmitted through the
SASPs by eligible donees for specific
items of property. (Requests for prop-
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erty to be used as is will be given pref-
erence over cannibalization requests.)

(d) States in greatest need of the
type of property to be allocated where
the need is evidenced by a letter of jus-
tification from the intended donee.

(e) Whether a SASP has already re-
ceived similar property in the past, and
how much.

(f) Past performance of a SASP in ef-
fecting timely pickup or removal of
property approved for transfer and
making prompt distribution of prop-
erty to eligible donees.

(g) The property’s condition and its
original acquisition cost.

(h) Relative neediness of each State
based on the State’s population and per
capita income.

§102-37.105 Is GSA required to com-
pile any reports concerning the do-
nation program?

Yes, biennially, GSA must compile a
report containing:

(a) A full and independent evaluation
of the operation of programs for the do-
nation of surplus property;

(b) Statistical information on the
amount of surplus property approved
for transfer to the SASPs and donated
to eligible non-Federal organizations
during the report period (as well as the
amount of excess personal property
transferred to Federal agencies and
provided to grantees and non-Federal
organizations); and

(¢c) Any recommendations GSA wish-
es to make on the donation program.

Subpart C—Holding Agency

§102-37.110 What are a holding agen-
cy’s responsibilities in the donation
of surplus property?

Your donation responsibilities as a
holding agency begin when you deter-
mine that property is to be declared ex-
cess. You must then:

(a) Let GSA know if you have a donee
in mind for foreign gift items or air-
port property, as provided for in §102-
37.525 and §102-42.95(h) of this chapter;

(b) Cooperate with all entities au-
thorized to participate in the donation
program and their authorized rep-
resentatives in locating, screening, and
inspecting excess or surplus property
for possible donation;
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(c) Set aside surplus property se-
lected by a screener pending GSA ap-
proval of the transfer;

(d) Upon receipt of a GSA-approved
transfer document, promptly ship or
release property to the transferee (or
the transferee’s designated agent) in
accordance with pickup or shipping in-
structions on the transfer document;

(e) Notify the approving GSA re-
gional office if surplus property to be
picked up is not removed within 15 cal-
endar days after you notify the trans-
feree (or its agent) of its availability.
(GSA will advise you of further dis-
posal instructions.); and

(f) Perform and bear the cost of care
and handling of surplus property pend-
ing its disposal, except as provided in
§102-37.115.

§102-37.115 May a holding agency be
reimbursed for costs incurred inci-
dent to a donation?

Yes, you, as a holding agency, may
charge the transferee for the direct
costs you incurred incident to a dona-
tion transfer, such as your packing,
handling, crating, and transportation
expenses. However, you may not in-
clude overhead or administrative costs
in these charges.

§102-37.120 May a holding agency do-
nate surplus property directly to el-
igible non-Federal recipients with-
out going through GSA?

Generally, a holding agency may not
donate surplus property directly to eli-
gible non-Federal recipients without
going through GSA, except for the situ-
ations listed in §102-37.125.

§102-37.125 What are some donations
that do not require GSA’s approval?

(a) Some donations of surplus prop-
erty that do not require GSA’s ap-
proval are:

(1) Donations of condemned, obsolete,
or other specified material by a mili-
tary department or the Coast Guard to
recipients eligible under 10 U.S.C. 2572,
10 U.S.C. 7306, 10 U.S.C. 7541, 10 U.S.C.
7545, and 14 U.S.C. 641a (see Appendix A
of this part for details). However, such
property must first undergo excess
Federal and surplus donation screening
as required in this part and part 102-36
of this chapter;
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(2) Donations by holding agencies to
public bodies under subpart H of this
part;

(3) Donations by the Small Business
Administration to small disadvantaged
businesses under 13 CFR part 124; and

(4) Donations by holding agencies of
law enforcement canines to their han-
dlers under 40 U.S.C. 484(r).

(b) You may also donate property di-
rectly to eligible non-Federal recipi-
ents under other circumstances if you
have statutory authority to do so. All
such donations must be included on
your annual report to GSA under §102—
36.300 of this chapter.

Subpart D—State Agency for
Surplus Property (SASP)

§102-37.130 What are a SASP’s respon-
sibilities in the donation of surplus
property?

As a SASP, your responsibilities in
the donation of surplus property are to:

(a) Determine whether or not an enti-
ty seeking to obtain surplus property
is eligible for donation as a:

(1) Public agency;

(2) Nonprofit educational or public
health institution; or

(3) Program for older individuals.

(b) Distribute surplus property fairly,
equitably, and promptly to eligible
donees in your State based on their rel-
ative needs and resources, and ability
to use the property, and as provided in
your State plan of operation.

(¢c) Enforce compliance with the
terms and conditions imposed on do-
nated property.

§102-37.135 How does a SASP become
eligible to distribute surplus prop-
erty to donees?

In order to receive transfers of sur-
plus property, a SASP must:

(a) Have a GSA-approved State plan
of operation; and

(b) Provide the certifications and
agreements as set forth in §§102-37.200

and 102-37.205.

STATE PLAN OF OPERATION

§102-37.140 What is a State plan of op-
eration?

A State plan of operation is a docu-
ment developed under State law and
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approved by GSA in which the State
sets forth a plan for the management
and administration of the SASP in the
donation of property.

§102-37.145 Who is responsible for de-
veloping, certifying, and submitting
the plan?

The State legislature must develop
the plan. The chief executive officer of
the State must submit the plan to the
Administrator of General Services for
acceptance and certify that the SASP
is authorized to:

(a) Acquire and distribute property
to eligible donees in the State;

(b) Enter into cooperative agree-
ments; and

(c) Undertake other actions and pro-
vide other assurances as are required
by subsection 203(j)(4) of the Property
Act (40 U.S.C. 484(j)) and set forth in
the plan.

§102-37.150 What must a State legisla-
ture include in the plan?

The State legislature must ensure
the plan conforms to the provisions of
subsection 203(j)(4) of the Property Act
(40 U.S.C. 484(j)) and includes the infor-
mation and assurances set forth in Ap-
pendix B of this part. It may also in-
clude in the plan other provisions not
inconsistent with the purposes of the
Property Act and the requirements of
this part.

§102-37.155 When does a plan take ef-
fect?

The plan takes effect on the date
GSA notifies the chief executive officer
of the State that the plan is approved.

§102-37.160 Must GSA approve amend-
ments or modifications to the plan?

Yes, GSA must approve amendments
or modifications to the plan.

§102-37.165 Do plans or major amend-
ments require public notice?

Yes, proposed plans and major
amendments to existing plans require
general notice to the public for com-
ment. A State must publish a general
notice of the plan or amendment at
least 60 calendar days in advance of fil-
ing the proposal with GSA and provide
interested parties at least 30 calendar
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days to submit comments before filing
the proposal.

§102-37.170 What happens if a SASP
does not operate in accordance
with its plan?

If a SASP does not operate in accord-
ance with its plan, GSA may withhold
allocation and transfer of surplus prop-
erty until the nonconformance is cor-
rected.

SCREENING AND REQUESTING PROPERTY

§102-37.175 How does a SASP find out
what property is potentially avail-
able for donation?

A SASP may conduct onsite screen-
ing at various Federal facilities, con-
tact or submit want lists to GSA, or
use GSA’s or other agencies’ computer-
ized inventory system to electronically
search for property that is potentially
available for donation (see §102-36.90
for information on GSA’s system,
FEDS).

§102-37.180 Does a SASP need special
authorization to screen property at
Federal facilities?

Yes, SASP personnel or donee per-
sonnel representing a SASP must have
a valid screener-identification card
(GSA Optional Form 92, Screener’s
Identification, or other suitable identi-
fication approved by GSA) before
screening and selecting property at
holding agencies. However, SASP or
donee personnel do not need a screener-
ID card to inspect or remove property
previously set aside or approved by
GSA for transfer.

§102-37.185 How does a SASP obtain
screening authorization for itself or
its donees?

(a) To obtain screening authorization
for itself or donees, a SASP must sub-
mit an Optional Form 92 (with the sig-
nature and an affixed passport-style
photograph of the screener applicant)
and a written request to the GSA re-
gional office serving the area in which
the intended screener is located. The
request must:

(1) State the prospective screener’s
name and the name and address of the
organization he or she represents;
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(2) Specify the period of time and lo-
cation(s) in which screening will be
conducted; and

(3) Certify that the applicant is quali-
fied to screen property.

(b) If the request is approved, GSA
will complete the Optional Form 92 and
return it to the SASP for issuance to
the screener.

§102-37.190 What
SASP maintain
screeners?

You must maintain a current record
of all individuals authorized to screen
for your SASP, including their names,
addresses, telephone numbers, quali-
fications to screen, and any additional
identifying information such as driv-
er’s license or social security numbers.
In the case of donee screeners, you
should place such records in the
donee’s eligibility file and review for
currency each time a periodic review of
the donee’s file is undertaken.

§102-37.195 Does a SASP have to have
a donee in mind to request surplus
property?

Generally yes, you should have a
firm requirement or an anticipated de-
mand for any property that you re-
quest.

must a
authorized

records
on

§102-37.200 What certifications must a
SASP make when requesting sur-
plus property for donation?

When requesting or applying for
property, you must certify that:

(a) You are the agency of the State
designated under State law that has
legal authority under subsection 203(j)
of the Property Act (40 U.S.C. 484()))
and GSA regulations, to receive prop-
erty for distribution within the State
to eligible donees as defined in this
part.

(b) No person with supervisory or
managerial duties in your State’s do-
nation program is debarred, suspended,
ineligible, or voluntarily excluded from
participating in the donation program.

(c) The property is usable and needed
within the State by:

(1) A public agency for one or more
public purposes.

(2) An eligible nonprofit organization
or institution which is exempt from
taxation under section 501 of the Inter-
nal Revenue Code (26 U.S.C. 501), for
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the purpose of education or public
health (including research for any such
purpose).

(3) An eligible nonprofit activity for
programs for older individuals.

(4) A service educational activity
(SEA), for DOD-generated property
only.

(d) When property is picked up by, or
shipped to, your SASP, you have ade-
quate and available funds, facilities,
and personnel to provide account-
ability, warehousing, proper mainte-
nance, and distribution of the property.

(e) When property is distributed by
your SASP to a donee, or when deliv-
ery is made directly from a holding
agency to a donee pursuant to a State
distribution document, you have deter-
mined that the donee acquiring the
property is eligible within the meaning
of the Property Act and GSA regula-
tions, and that the property is usable
and needed by the donee.

§102-37.205 What agreements must a
SASP make?

With respect to surplus property
picked up by or shipped to your SASP,
you must agree to the following:

(a) You will make prompt statewide
distribution of such property, on a fair
and equitable basis, to donees eligible
to acquire property under section 203(j)
of the Property Act (40 U.S.C. 484()))
and GSA regulations. You will dis-
tribute property only after such eligi-
ble donees have properly executed the
appropriate certifications and agree-
ments established by your SASP and/or
GSA.

(b) Title to the property remains in
the United States Government al-
though you have taken possession of it.
Conditional title to the property will
pass to the eligible donee when the
donee executes the required certifi-
cations and agreements and takes pos-
session of the property.

(¢) You will:

(1) Promptly pay the cost of care,
handling, and shipping incident to tak-
ing possession of the property.

(2) During the time that title re-
mains in the United States Govern-
ment, be responsible as a bailee for the
property from the time it is released to
you or to the transportation agent you
have designated.
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(3) In the event of any loss of or dam-
age to any or all of the property during
transportation or storage at a place
other than a place under your control,
take the necessary action to obtain
restitution (fair market value) for the
Government. In the event of loss or
damage due to negligence or willful
misconduct on your part, repair, re-
place, or pay to the GSA the fair mar-
ket value of any such property, or take
such other action as the GSA may di-
rect.

(d) You may retain property to per-
form your donation program functions,
but only when authorized by GSA in
accordance with the provisions of a co-
operative agreement entered into with
GSA.

(e) When acting under an interstate
cooperative distribution agreement
(see §102-37.335) as an agent and au-
thorized representative of an adjacent
State, you will:

(1) Make the certifications and agree-
ments required in §102-37.200 and this
section on behalf of the adjacent SASP.

(2) Require the donee to execute the
distribution documents of the State in
which the donee is located.

(3) Forward copies of the distribution
documents to the corresponding SASP.

(f) You will not discriminate on the
basis of race, color, national origin,
sex, age, or handicap in the distribu-
tion of property, and will comply with
GSA regulations on nondiscrimination
as set forth in part 101-6, subpart 101-
6.2, and part 101-8 of this title.

(g) You will not seek to hold the
United States Government liable for
consequential or incidental damages or
the personal injuries, disabilities, or
death to any person arising from the
transfer, donation, use, processing, or
final disposition of this property. The
Government’s liability in any event is
limited in scope to that provided for by
the Federal Tort Claims Act (28 U.S.C.
2671, et seq.).

§102-37.210 Must a SASP make a drug-
free workplace certification when
requesting surplus property for do-
nation?

No, you must certify that you will
provide a drug-free workplace only as a
condition for retaining surplus prop-
erty for SASP use. Drug-free workplace
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certification requirements are found at
part 105-68, subpart 105-68.6, of this
title.

§102-37.215 When must a SASP make
a certification regarding lobbying?

You are subject to the anti-lobbying
certification and disclosure require-
ments in part 105-69 of this title when
all of the following conditions apply:

(a) You have entered into a coopera-
tive agreement with GSA that provides
for your SASP to retain surplus prop-
erty for use in performing donation
functions or any other cooperative
agreement.

(b) The cooperative agreement was
executed after December 23, 1989.

(c) The fair market value of the prop-
erty requested under the cooperative
agreement is more than $100,000.

JUSTIFYING SPECIAL TRANSFER
REQUESTS

§102-37.220 Are there special types of
surplus property that require writ-
ten justification when submitting a
transfer request?

Yes, a SASP must obtain written jus-
tification from the intended donee, and
submit it to GSA along with the trans-
fer request, prior to allocation of:

(a) Aircraft and vessels covered by
§102-37.4565;

(b) Items requested specifically for
cannibalization;

(c) Foreign gifts and decorations (see
part 102-42 of this chapter);

(d) Items containing 50 parts per mil-
lion or greater of polychlorinated
biphenyl (see part 101-42 of this title);

(e) Firearms as described in part 101-
42 of this title; and

(f) Any item on which written jus-
tification will assist GSA in making al-
location to States with the greatest
need.

§102-37.225 What information or docu-
mentation must a SASP provide
when requesting a surplus aircraft
or vessel?

(a) For each SF 123 that you submit
to GSA for transfer of a surplus air-
craft or vessel covered by §102-37.455
include:

(1) A letter of intent, signed and
dated by the authorized representative
of the proposed donee setting forth a
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detailed plan of utilization for the
property (see §102-37.230 for informa-
tion a donee has to include in the let-
ter of intent); and

(2) A letter, signed and dated by you,
confirming and certifying the appli-
cant’s eligibility and containing an
evaluation of the applicant’s ability to
use the aircraft or vessel for the pur-
pose stated in its letter of intent and
any other supplemental information
concerning the needs of the donee
which supports making the allocation.

(b) For each SF 123 that GSA ap-
proves, you must include:

(1) Your distribution document,
signed and dated by the authorized
donee representative; and

(2) A conditional transfer document,
signed by you and the intended donee,
and containing the special terms and
conditions prescribed by GSA.

§102-37.230 What must a letter of in-
tent for obtaining surplus aircraft
or vessels include?

A letter of intent for obtaining sur-
plus aircraft or vessels must provide:

(a) A description of the aircraft or
vessel requested. If the item is an air-
craft, the description must include the
manufacturer, date of manufacture,
model, and serial number. If the item is
a vessel, it must include the type,
name, class, size, displacement, length,
beam, draft, lift capacity, and the hull
or registry number, if known;

(b) A detailed description of the
donee’s program and the number and
types of aircraft or vessels it currently
owns;

(c) A detailed description of how the
aircraft or vessel will be used, its pur-
pose, how often and for how long. If an
aircraft is requested for flight pur-
poses, the donee must specify a source
of pilot(s) and where the aircraft will
be housed. If an aircraft is requested
for cannibalization, the donee must
provide details of the cannibalization
process (time to complete the cannibal-
ization process, how recovered parts
are to be used, method of accounting
for usable parts, disposition of
unsalvageable parts, etc.) If a vessel is
requested for waterway purposes, the
donee must specify a source of pilot(s)
and where the vessel will be docked. If
a vessel is requested for permanent
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docking on water or land, the donee
must provide details of the process, in-
cluding the time to complete the proc-
ess; and

(d) Any supplemental information
(such as geographical area and popu-
lation served, number of students en-
rolled in educational programs, etc.)
supporting the donee’s need for the air-
craft or vessel.

§102-37.235 What type of information
must a SASP provide when request-
ing surplus property for cannibal-
ization?

When a donee wants surplus property
to cannibalize, include the following
statement on the SF 123: ‘“‘Line Item
Number(s) requested for cannibal-
ization.”. In addition to including this
statement, provide a detailed justifica-
tion concerning the need for the com-
ponents or accessories and an expla-
nation of the effect removal will have
on the item. GSA will approve requests
for cannibalization only when it is
clear from the justification that dis-
assembly of the item for use of its com-
ponent parts will provide greater po-
tential benefit than use of the item in
its existing form.

§102-37.240 How must a transfer re-
quest for surplus firearms be justi-
fied?

To justify a transfer request for sur-
plus firearms, the requesting SASP
must obtain and submit to GSA a let-
ter of intent from the intended donee
that provides:

(a) Identification of the donee appli-
cant, including its legal name and com-
plete address and the name, title, and
telephone number of its authorized rep-
resentative;

(b) The number of compensated offi-
cers with the power to apprehend and
to arrest;

(c) A description of the firearm(s) re-
quested;

(d) Details on the planned use of the
firearm(s); and

(e) The number and types of donated
firearms received during the previous
12 months through any other Federal
program.



§102-37.245

CUSsTODY, CARE, AND SAFEKEEPING

§102-37.245 What must a SASP do to
safeguard surplus property in its
custody?

To safeguard surplus property in
your custody, you must provide ade-
quate protection of property in your
custody, including protection against
the hazards of fire, theft, vandalism,
and weather.

§102-37.250 What actions must a SASP
take when it learns of damage to or
loss of surplus property in its cus-
tody?

If you learn that surplus property in
your custody has been damaged or lost,
you must always notify GSA and notify
the appropriate law enforcement offi-
cials if a crime has been committed.

§102-37.255 Must a SASP insure sur-
plus property against loss or dam-
age?

No, you are not required to carry in-
surance on Federal surplus property in
your custody. However, if you elect to
carry insurance and the insured prop-
erty is lost or damaged, you must sub-
mit a check made payable to GSA for
any insurance proceeds received in ex-
cess of your actual costs of acquiring
and rehabilitating the property prior
to its loss, damage, or destruction.

DISTRIBUTION OF PROPERTY

§102-37.260 How must a SASP docu-
ment the distribution of surplus
property?

All SASPs must document the dis-
tribution of Federal surplus property
on forms that are prenumbered, pro-
vide for donees to indicate the primary
purposes for which they are acquiring
property, and include the:

(a) Certifications and agreements in
§§ 102-37.200 and 102-37.205; and

(b) Period of restriction during which
the donee must use the property for
the purpose for which it was acquired.

§102-37.265 May a SASP distribute
surplus property to eligible donees
of another State?

Yes, you may distribute surplus prop-

erty to eligible donees of another
State, if you and the other SASP deter-
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mine that such an arrangement will be
of mutual benefit to you and the
donees concerned. Where such deter-
minations are made, an interstate dis-
tribution cooperative agreement must
be prepared as prescribed in §102-37.335
and submitted to the appropriate GSA
regional office for approval. When act-
ing under an interstate distribution co-
operative agreement, you must:

(a) Require the donee recipient to
execute the distribution documents of
its home SASP; and

(b) Forward copies of executed dis-
tribution documents to the donee’s
home SASP.

§102-37.270 May a SASP retain sur-
plus property for its own use?

Yes, you can retain surplus property
for use in operating the donation pro-
gram, but only if you have a coopera-
tive agreement with GSA that allows
you to do so. You must obtain prior
GSA approval before using any surplus
property in the operation of the SASP.
Make your needs known by submitting
a listing of needed property to the ap-
propriate GSA regional office for ap-
proval. GSA will review the list to en-
sure that it is of the type and quantity
of property that is reasonably needed
and useful in performing SASP oper-
ations. GSA will notify you within 30
calendar days whether you may retain
the property for use in your operations.
Title to any surplus property GSA ap-
proves for your retention will vest in
your SASP. You must maintain sepa-
rate records for such property.

SERVICE AND HANDLING CHARGES

§102-37.275 May a SASP accept per-
sonal checks and non-official pay-
ment methods in payment of serv-
ice charges?

No, service charge payments must
readily identify the donee institution
as the payer (or the name of the parent
organization when that organization
pays the operational expenses of the
donee). Personal checks, personal cash-
ier checks, personal money orders, and
personal credit cards are not accept-
able.
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§102-37.280 How may a SASP use serv-
ice charge funds?

Funds accumulated from service
charges may be deposited, invested, or
used in accordance with State law to:

(a) Cover direct and reasonable indi-
rect costs of operating the SASP;

(b) Purchase necessary equipment for
the SASP;

(c) Maintain a reasonable working
capital reserve;

(d) Rehabilitate surplus property, in-
cluding the purchase of replacement
parts;

(e) Acquire or improve office or dis-
tribution center facilities; or

(f) Pay for the costs of internal and
external audits.

§102-37.285 May a SASP use service
charge funds to support non-SASP
State activities and programs?

No, except as provided in §102-37.495,
you must use funds collected from
service charges, or from other sources
such as proceeds from sale of undistrib-
uted property or funds collected from
compliance cases, solely for the oper-
ation of the SASP and the benefit of
participating donees.

DISPOSING OF UNDISTRIBUTED PROPERTY

§102-37.290 What must a SASP do
with surplus property it cannot do-
nate?

(a) As soon as it becomes clear that
you cannot donate the surplus prop-
erty, you should first determine wheth-
er or not the property is usable.

(1) If you determine that the undis-
tributed surplus property is not usable,
you should seek GSA approval to aban-
don or destroy the property in accord-
ance with §102-37.320.

(2) If you determine that the undis-
tributed surplus property is usable, you
should immediately offer it to other
SASPs. If other SASPs cannot use the
property, you should promptly report
it to GSA for redisposal (i.e., disposi-
tion through retransfer, sale, or other
means).

(b) Normally, any property not do-
nated within a 1-year period should be
processed in this manner.
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§102-37.295 Must GSA approve
transfer between SASPs?

Yes, the requesting SASP must sub-
mit a SF 123, Transfer Order Surplus
Personal Property, to the GSA regional
office in which the releasing SASP is
located. GSA will approve or dis-
approve the request within 30 calendar
days of receipt of the transfer order.

§102-37.300 What information must a
SASP provide GSA when reporting
unneeded usable property for dis-
posal?

When reporting unneeded usable
property that is not required for trans-
fer to another SASP, provide GSA with
the:

(a) Best possible description of each
line item of property, its current condi-
tion code, quantity, unit and total ac-
quisition cost, State serial number, de-
militarization code, and any special
handling conditions;

(b) Date you received each line item
of property listed; and

(c) Certification of reimbursement
requested under §102-37.315.

§102-37.305 May a SASP act as GSA’s
agent in selling undistributed sur-
plus property (either as usable
property or scrap)?

Yes, you may act as GSA’s agent in
selling undistributed surplus property
(either as usable property or scrap) if
an established cooperative agreement
with GSA permits such an action. You
must notify GSA each time you pro-
pose to conduct a sale under the coop-
erative agreement. You may request
approval to conduct a sale when report-
ing the property to GSA for disposal
instructions. If no formal agreement
exists, you may submit such an agree-
ment at that time for approval.

§102-37.310 What must a proposal to
sell undistributed surplus property
include?

(a) Your request to sell undistributed
surplus property must include:

(1) The proposed sale date;

(2) A listing of the property;

(3) Location of the sale;

(4) Method of sale; and

(5) Proposed advertising to be used.

(b) If the request is approved, the
GSA regional sales office will provide
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the necessary forms and instructions
for you to use in conducting the sale.

§102-37.315 What costs may a SASP
recover if undistributed surplus
property is retransferred or sold?

(a) When undistributed surplus prop-
erty is transferred to a Federal agency
or another SASP, or disposed of by
public sale, you are entitled to recoup:

(1) Direct costs you initially paid to
the Federal holding agency, including
but not limited to, packing, prepara-
tion for shipment, and loading. You
will not be reimbursed for actions fol-
lowing receipt of the property, includ-
ing unloading, moving, repairing, pre-
serving, or storage.

(2) Transportation costs you in-
curred, but were not reimbursed by a
donee, for initially moving the prop-
erty from the Federal holding agency
to your distribution facility or other
point of receipt. You must document
and certify the amount of reimburse-
ment requested for these costs.

(b) Reimbursable arrangements
should be made prior to transfer of the
property. In the case of a Federal
transfer, GSA will secure agreement of
the Federal agency to reimburse your
authorized costs, and annotate the
amount of reimbursement on the trans-
fer document. You must coordinate and
make arrangements for reimbursement
when property is transferred to an-
other SASP. If you and the receiving
SASP cannot agree on an appropriate
reimbursement charge, GSA will deter-
mine appropriate reimbursement. The
receiving SASP must annotate the re-
imbursement amount on the transfer
document prior to its being forwarded
to GSA for approval.

(c) When undistributed property is
disposed of by public sale, GSA must
approve the amount of sales proceeds
you may receive to cover your costs.
Generally, this will not exceed 50 per-
cent of the total sales proceeds.

§102-37.320 Under what conditions
may a SASP abandon or destroy un-
distributed surplus property?

(a) You may abandon or destroy un-
distributed surplus property when you
have made a written finding that the
property has no commercial value or
the estimated cost of its continued
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care and handling would exceed the es-
timated proceeds from its sale. The
abandonment or destruction finding
must be sent to the appropriate GSA
regional office for approval. You must
include in the finding:

(1) The basis for the abandonment or
destruction;

(2) A detailed description of the prop-
erty, its condition, and total acquisi-
tion cost;

(3) The proposed method of destruc-
tion (burning, burying, etc.) or the
abandonment location;

(4) A statement confirming that the
proposed abandonment or destruction
will not be detrimental or dangerous to
public health or safety and will not in-
fringe on the rights of other persons;
and

(5) The signature of the SASP direc-
tor requesting approval for the aban-
donment or destruction.

(b) GSA will notify you within 30 cal-
endar days whether you may abandon
or destroy the property. GSA will pro-
vide alternate disposition instructions
if it disapproves your request for aban-
donment or destruction. If GSA doesn’t
reply to you within 30 calendar days of
notification, the property may be aban-
doned or destroyed.

COOPERATIVE AGREEMENTS

§102-37.325 With whom and for what
purpose(s) may a SASP enter into a
cooperative agreement?

Section 203(n) of the Property Act (40
U.S.C. 484(n)) allows GSA, or Federal
agencies designated by GSA, to enter
into cooperative agreements with
SASPs to carry out the surplus prop-
erty donation program. Such agree-
ments allow GSA, or the designated
Federal agencies, to use the SASP’s
property, facilities, personnel, or serv-
ices or to furnish such resources to the
SASP. For example:

(a) Regional GSA personal property
management offices, or designated
Federal agencies, may enter into a co-
operative agreement to assist a SASP
in distributing surplus property for do-
nation. Assistance may include:

(1) Furnishing the SASP with avail-
able GSA or agency office space and re-
lated support such as office furniture
and information technology equipment
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needed to screen and process property
for donation.

(2) Permitting the SASP to retain
items of surplus property transferred
to the SASP that are needed by the
SASP in performing its donation func-
tions (see §102-37.270).

(b) Regional GSA personal property
management offices may help the
SASP to enter into agreements with
other GSA or Federal activities for the
use of Federal telecommunications
service or federally-owned real prop-
erty and related personal property.

(c) A SASP may enter into a coopera-
tive agreement with GSA to conduct
sales of undistributed property on be-
half of GSA (see §102-37.305).

§102-37.330 Must the costs of pro-
viding support under a cooperative
agreement be reimbursed by the
parties receiving such support?

The parties to a cooperative agree-
ment must decide among themselves
the extent to which the costs of the
services they provide must be reim-
bursed. Their decision should be re-
flected in the cooperative agreement
itself. As a general rule, the Economy
Act (31 U.S.C. 1535) would require a
Federal agency receiving services from
a SASP to reimburse the SASP for
those services. Since SASPs are not
Federal agencies, the Economy Act
would not require them to reimburse
Federal agencies for services provided
by such agencies. In this situation, the
Federal agencies would have to deter-
mine whether or not their own authori-
ties would permit them to provide serv-
ices to SASPs without reimbursement.
If a Federal agency is reimbursed by a
SASP for services provided under a co-
operative agreement, it must credit
that payment to the fund or appropria-
tion that incurred the related costs.

§102-37.335 May a SASP enter into a
cooperative agreement with an-
other SASP?

Yes, with GSA’s concurrence and
where authorized by State law, a SASP
may enter into an agreement with an
adjacent State to act as its agent and
authorized representative in disposing
of surplus Federal property. Interstate
cooperative agreements may be consid-
ered when donees, because of their geo-
graphic proximity to the property dis-
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tribution centers of the adjoining
State, could be more efficiently and
economically serviced by surplus prop-
erty facilities in the adjacent State.
You and the other SASP must agree to
the payment or reimbursement of serv-
ice charges by the donee and you also
must agree to the requirements of
§102-37.205(e).

§102-37.340 When may a SASP termi-
nate a cooperative agreement?

You may terminate a cooperative
agreement with GSA 60-calendar days
after providing GSA with written no-
tice. For other cooperative agreements
with other authorized parties, you or
the other party may terminate the
agreement as mutually agreed. You
must promptly notify GSA when such
other agreements are terminated.

AUDITS AND REVIEWS

§102-37.345 When must a SASP be au-
dited?

For each year in which a SASP re-
ceives $300,000 or more a year in sur-
plus property or other Federal assist-
ance, it must be audited in accordance
with the Single Audit Act (31 U.S.C.
7501-7507) as implemented by Office of
Management and Budget (OMB) Cir-
cular A-133, ‘““‘Audits of States, Local
Governments, and Non-Profit Organi-
zations” (for availability see 5 CFR
1310.3). GSA’s donation program should
be identified by Catalog of Federal Do-
mestic Assistance number 39.003 when
completing the required schedule of
Federal assistance.

§102-37.350 Does coverage under the
single audit process in OMB Cir-
cular A-133 exempt a SASP from
other reviews of its program?

No, although SASPs are covered
under the single audit process in OMB
Circular A-133, from time to time the
General Accounting Office (GAO), GSA,
or other authorized Federal activities
may audit or review the operations of a
SASP. GSA will notify the chief execu-
tive officer of the State of the reasons
for a GSA audit. When requested, you
must make available financial records
and all other records of the SASP for
inspection by representatives of GSA,
GAO, or other authorized Federal ac-
tivities.
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§102-37.355 What obligations does a
SASP have to ensure that donees
meet Circular A-133 requirements?

SASPs, if they donate $300,000 or
more in Federal property to a donee in
a fiscal year, must ensure that the
donee has an audit performed in ac-
cordance with Circular A-133. If a
donee receives less than $300,000 in do-
nated property, the SASP is not ex-
pected to assume responsibility for en-
suring the donee meets audit require-
ments, beyond making sure the donee
is aware that the requirements do
exist. It is the donee’s responsibility to
identify and determine the amount of
Federal assistance it has received and
to arrange for audit coverage.

REPORTS

§102-37.360 What reports must a SASP
provide to GSA?

(a) Quarterly report on donations. Sub-
mit a GSA Form 3040, State Agency
Monthly Donation Report of Surplus
Personal Property, to the appropriate
GSA regional office by the 25th day of
the month following the quarter being
reported. (OMB Control Number 3090-
0112 has been assigned to this form.)
Forms and instructions for completing
the form are available from your serv-
icing GSA office.

(b) Additional reports. Make other re-
ports GSA may require to carry out its
discretionary authority to transfer sur-
plus personal property for donation and
to report to the Congress on the status
and progress of the donation program.

LIQUIDATING A SASP

§102-37.365 What steps must a SASP
take if the State decides to liq-
uidate the agency?

Before suspending operations, a
SASP must submit to GSA a liquida-
tion plan that includes:

(a) Reasons for the liquidation;

(b) A schedule for liquidating the
agency and the estimated date of ter-
mination;

(c) Method of disposing of property
on hand under the requirements of this
part;

(d) Method of disposing of the agen-
cy’s physical and financial assets;
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(e) Retention of all available records
of the SASP for a 2-year period fol-
lowing liquidation; and

(f) Designation of another govern-
mental entity to serve as the agency’s
successor in function until continuing
obligations on property donated prior
to the closing of the agency are ful-
filled.

§102-37.370 Do liquidation plans re-
quire public notice?

Yes, a liquidation plan constitutes a
major amendment of a SASP’s plan of
operation and, as such, requires public
notice.

Subpart E—Donations to Public
Agencies, Service Edu-
cational Activities (SEAs), and
Eligible Nonprofit Organiza-
tions

§102-37.375 How is the pronoun “you”
used in this subpart?

The pronoun ‘‘you,” when used in
this subpart, refers to the State agency
for surplus property (SASP).

§102-37.380 What is the statutory au-
thority for donations of surplus
Federal property made under this
subpart?

The following statutes provide the
authority to donate surplus Federal
property to different types of recipi-
ents:

(a) Subsection 203(j)(2) of the Prop-
erty Act (40 U.S.C. 484(j)(2)) authorizes
surplus property under the control of
the Department of Defense (DOD) to be
donated, through SASPs, to edu-
cational activities which are of special
interest to the armed services (referred
to in this part 102-37 as service edu-
cational activities or SEAs).

(b) Subsection 203(j)(3) of the Prop-
erty Act (40 U.S.C. 484(j)(3)) authorizes
SASPs to donate surplus property to
public agencies and to nonprofit edu-
cational or public health institutions,
such as:

(1) Medical institutions.

(2) Hospitals.

(3) Clinics.

(4) Health centers.

(6) Drug abuse or alcohol treatment
centers.
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(6) Providers of assistance to home-
less individuals.

(7) Providers of assistance to impov-
erished families and individuals.

(8) Schools.

(9) Colleges.

(10) Universities.

(11) Schools for the mentally dis-
abled.

(12) Schools for the physically dis-
abled.

(13) Child care centers.

(14) Radio and television stations li-
censed by the Federal Communications
Commission as educational radio or
educational television stations.

(15) Museums attended by the public.

(16) Libraries, serving free all resi-
dents of a community, district, State
or region.

(c) Section 213 of the Older Ameri-
cans Act of 1965, as amended (42 U.S.C.
3020d), authorizes donations of surplus
property to State or local government
agencies, or nonprofit organizations or
institutions, that receive Federal fund-
ing to conduct programs for older indi-
viduals.

DONEE ELIGIBILITY

§102-37.385 Who determines if a pro-
spective donee applicant is eligible
to receive surplus property under
this subpart?

(a) For most public and nonprofit ac-
tivities, the SASP determines if an ap-
plicant is eligible to receive property
as a public agency, a nonprofit edu-
cational or public health institution,
or for a program for older individuals.
A SASP may request GSA assistance
or guidance in making such determina-
tions.

(b) For applicants that offer courses
of instruction devoted to the military
arts and sciences, the Defense Depart-
ment will determine eligibility to re-
ceive surplus property through the
SASP as a service educational activity
or SEA.

§102-37.390 What basic criteria must
an applicant meet before a SASP
can qualify it for eligibility?

To qualify for donation program eli-
gibility through a SASP, an applicant
must:

(a) Conform to the definition of one
of the categories of eligible entities

§102-37.395

listed in §102-37.380 (see appendix C of
this part for definitions);

(b) Demonstrate that it meets any
approval, accreditation, or licensing
requirements for operation of its pro-
gram;

(c) Prove that it is a public agency or
a nonprofit and tax-exempt organiza-
tion under section 501 of the Internal
Revenue Code;

(d) Certify that it is not debarred,
suspended, or excluded from any Fed-
eral program, including procurement
programs; and

(e) Operate in compliance with appli-
cable Federal nondiscrimination stat-
utes.

§102-37.395 How can a SASP deter-
mine whether an applicant meets
any required approval, accredita-
tion, or licensing requirements?

A SASP may accept the following
documentation as evidence that an ap-
plicant has met established standards
for the operation of its educational or
health program:

(a) A certificate or letter from a na-
tionally recognized accrediting agency
affirming the applicant meets the
agency’s standards and requirements.

(b) The applicant’s appearance on a
list with other similarly approved or
accredited institutions or programs
when that list is published by a State,
regional, or national accrediting au-
thority.

(c) Letters from State or local au-
thorities (such as a board of health or
a board of education) stating that the
applicant meets the standards pre-
scribed for approved or accredited in-
stitutions and organizations.

(d) In the case of educational activi-
ties, letters from three accredited or
State-approved institutions that stu-
dents from the applicant institution
have been and are being accepted.

(e) In the case of public health insti-
tutions, licensing may be accepted as
evidence of approval, provided the li-
censing authority prescribes the med-
ical requirements and standards for the
professional and technical services of
the institution.

(f) The awarding of research grants
to the institution by a recognized au-
thority such as the National Institutes
of Health, the National Institute of
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Education, or by similar national advi-
sory council or organization.

§102-37.400 What type of eligibility in-
formation must a SASP maintain on
donees?

In general, you must maintain the
records required by your State plan to
document donee eligibility (see appen-
dix B of this part). For SEAs, you must
maintain separate records that include:

(a) Documentation verifying that the
activity has been designated as eligible
by DOD to receive surplus DOD prop-
erty.

(b) A statement designating one or
more donee representative(s) to act for
the SEA in acquiring property.

(c) A listing of the types of property
that are needed or have been author-
ized by DOD for use in the SEA’s pro-
gram.

§102-37.405 How often must a SASP
update donee eligibility records?

You must update donee eligibility
records as needed, but no less than
every 3 years, to ensure that all docu-
mentation supporting the donee’s eligi-
bility is current and accurate. Annu-
ally, you must update files for non-
profit organizations whose eligibility
depends on annual appropriations, an-
nual licensing, or annual certification.
Particular care must be taken to en-
sure that all records relating to the au-
thority of donee representatives to re-
ceive and receipt for property, or to
screen property at Federal facilities,
are current.

§102-37.410 What must a SASP do if a
donee fails to maintain its eligi-
bility status?

If you determine that a donee has
failed to maintain its eligibility status,
you must terminate distribution of
property to that donee, recover any us-
able property still under Federal re-
striction (as outlined in §102-37.465),
and take any other required compli-
ance actions.

§102-37.415 What should a SASP do if
an applicant appeals a negative eli-
gibility determination?

If an applicant appeals a negative eli-
gibility determination, forward com-
plete documentation on the appeal re-
quest, including your comments and
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recommendations, to the applicable
GSA regional office for review and co-
ordination with GSA headquarters.
GSA’s decision will be final.

CONDITIONAL ELIGIBILITY

§102-37.420 May a SASP grant condi-
tional eligibility to applicants who
would otherwise qualify as eligible
donees, but have been unable to ob-
tain approval, accreditation, or li-
censing because they are newly or-
ganized or their facilities are not
yet constructed?

You may grant conditional eligibility
to such an applicant provided it sub-
mits a statement from any required ap-
proving, accrediting, or licensing au-
thority confirming it will be approved,
accredited, or licensed.

§102-37.425 May a SASP grant condi-
tional eligibility to a not-for-profit
organization whose tax-exempt sta-
tus is pending?

No, under no circumstances may you
grant conditional eligibility prior to
receiving from the applicant a copy of
a letter of determination by the Inter-
nal Revenue Service stating that the
applicant is exempt from Federal tax-
ation under section 501 of the Internal
Revenue Code.

§102-37.430 What property can a SASP
make available to a donee with con-
ditional eligibility?

You may only make available surplus
property that the donee can use imme-
diately. You may not make available
property that will only be used at a
later date, for example, after the con-
struction of the donee’s facility has
been completed.

TERMS AND CONDITIONS OF DONATION

§102-37.435 For what purposes may
donees acquire and wuse surplus
property?

A donee may acquire and use surplus
property only for the following author-
ized purposes:

(a) Public purposes. A public agency
that acquires surplus property through
a SASP must use such property to
carry out or to promote one or more
public purposes for the people it serves.
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(b) Educational and public health pur-
poses, including related research. A non-
profit educational or public health in-
stitution must use surplus property for
education or public health, including
research for either purpose and assist-
ance to the homeless or impoverished.
While this does not preclude the use of
donated surplus property for a related
or subsidiary purpose incident to the
institution’s overall program, the prop-
erty may not be used for a nonrelated
or commercial purpose.

(c) Programs for older individuals. An
entity that conducts a program for
older individuals must use donated sur-
plus property to provide services that
are necessary for the general welfare of
older individuals, such as social serv-
ices, transportation services, nutrition
services, legal services, and multipur-
pose senior centers.

§102-37.440 May donees acquire prop-
erty for exchange?

No, a donee may not acquire property
with the intent to sell or trade it for
other assets.

§102-37.445 What certifications must a
donee make before receiving prop-
erty?

Prior to a SASP releasing property
to a donee, the donee must certify
that:

(a) It is a public agency or a non-
profit organization meeting the re-
quirements of the Property Act and/or
regulations of GSA;

(b) It is acquiring the property for its
own use and will use the property for
authorized purposes;

(c) Funds are available to pay all
costs and charges incident to the dona-
tion;

(d) It will comply with the non-
discrimination regulations issued
under title VI of the Civil Rights Act of
1964 (42 U.S.C. 2000d-2000d-4), section
606 of title VI of the Federal Property
and Administrative Services Act of 1949
(40 U.S.C. 476), as amended, section 504
of the Rehabilitation Act of 1973 (29
U.S.C. 794), as amended, title IX of the
Education Amendments of 1972 (20
U.S.C. 1681-1688), as amended, and sec-
tion 303 of the Age Discrimination Act
of 1975 (42 U.S.C. 6101-6107); and

§102-37.450

(e) It isn’t currently debarred, sus-
pended, declared ineligible, or other-
wise excluded from receiving the prop-
erty.

§102-37.450 What agreements must a
donee make?

Before a SASP may release property
to a donee, the donee must agree to the
following conditions:

(a) The property is acquired on an
‘‘as is, where is”’ basis, without war-
ranty of any kind, and it will hold the
Government harmless from any or all
debts, liabilities, judgments, costs, de-
mands, suits, actions, or claims of any
nature arising from or incident to the
donation of the property, its use, or
final disposition.

(b) It will return to the SASP, at its
own expense, any donated property:

(1) That is not placed in use for the
purposes for which it was donated
within 1 year of donation; or

(2) Which ceases to be used for such
purposes within 1 year after being
placed in use.

(c) It will comply with the terms and
conditions imposed by the SASP on the
use of any item of property having a
unit acquisition cost of $5,000 or more
and any passenger motor vehicle or
other donated item. (Not applicable to
SEAs.)

(d) It agrees that, upon execution of
the SASP distribution document, it
has conditional title only to the prop-
erty during the applicable period of re-
striction. Full title to the property will
vest in the donee only after the donee
has met all of the requirements of this
part.

(e) It will comply with conditions im-
posed by GSA, if any, requiring special
handling or use limitations on donated
property.

(f) It will use the property for an au-
thorized purpose during the period of
restriction.

(g) It will obtain permission from the
SASP before selling, trading, leasing,
loaning, bailing, cannibalizing, encum-
bering or otherwise disposing of prop-
erty during the period of restriction, or
removing it permanently for use out-
side the State.

(h) It will report to the SASP on the
use, condition, and location of donated
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property, and on other pertinent mat-
ters as the SASP may require from
time to time.

(i) If an insured loss of the property
occurs during the period of restriction,
GSA or the SASP (depending on which
agency has imposed the restriction)
will be entitled to reimbursement out
of the insurance proceeds of an amount
equal to the unamortized portion of the
fair market value of the damaged or
destroyed item.

SPECIAL HANDLING OR USE CONDITIONS

§102-37.455 On what categories of sur-
plus property has GSA imposed spe-
cial handling conditions or use limi-
tations?

GSA has imposed special handling or
processing requirements on the prop-
erty discussed in this section. GSA
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may, on a case-by-case basis, prescribe
additional restrictions for handling or
using these items or prescribe special
processing requirements on items in
addition to those listed in this section.

(a) Aircraft and vessels. The require-
ments of this section apply to the do-
nation of any fixed- or rotary-wing air-
craft and donable vessels that are 50
feet or more in length, having a unit
acquisition cost of $5,000 or more, re-
gardless of the purpose for which do-
nated. Such aircraft or vessels may be
donated to public agencies and eligible
nonprofit activities provided the air-
craft or vessel is not classified for rea-
sons of national security and any le-
thal characteristics are removed. The
following table provides locations of
other policies and procedures gov-
erning aircraft and vessels:

For. . . See. . .
(1) Policies and procedures governing the donation of aircraft | Part 101-37, sub-
parts. part 101-37.6, of
this title.
(2) Documentation needed by GSA to process requests for air- | §102-37.225.
craft or vessels.
(3) Special terms, conditions, and restrictions imposed on air- | §102—-37.460.
craft and vessels.
(4) Guidelines on preparing letters of intent for aircraft or ves- | § 102-37.230.
sels.

(b) Alcohol. (1) When tax-free or spe-
cially denatured alcohol is requested
for donation, the donee must have a
special permit issued by the Assistant
Regional Commissioner of the appro-
priate regional office, Bureau of Alco-
hol, Tobacco, and Firearms (BATF),
Department of the Treasury, in order
to acquire the property. Include the
BATF use-permit number on the SF
123, Transfer Order Surplus Personal
Property.

(2) You may not store tax-free or spe-
cially denatured alcohol in SASP fa-
cilities. You must make arrangements
for this property to be shipped or
transported directly from the holding
agency to the designated donee.

(c) Haeardous materials, firearms, and
property with unsafe or dangerous char-
acteristics. For hazardous materials,
firearms, and property with unsafe or
dangerous characteristics, see part 101-
42 of this title.

(d) Franked and penalty mail envelopes
and official letterhead. Franked and pen-
alty mail envelopes and official letter-
head may not be donated without the
SASP certifying that all Federal Gov-
ernment markings will be obliterated
before use.
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§102-37.460 What special terms and
conditions apply to the donation of
aircraft and vessels?

The following special terms and con-
ditions apply to the donation of air-
craft and vessels:

(a) There must be a period of restric-
tion which will expire after the aircraft
or vessel has been used for the purpose
stated in the letter of intent (see §102—
37.230) for a period of 5 years, except
that the period of restriction for a
combat-configured aircraft is in per-
petuity.

(b) The donee of an aircraft must
apply to the FAA for registration of an
aircraft intended for flight use within
30 calendar days of receipt of the air-
craft. The donee of a vessel must, with-
in 30 calendar days of receipt of the
vessel, apply for documentation of the
vessel under applicable Federal, State,
and local laws and must record each
document with the U.S. Coast Guard at
the port of documentation. The donee’s
application for registration or docu-
mentation must include a fully exe-
cuted copy of the conditional transfer
document and a copy of its letter of in-
tent. The donee must provide the SASP
and GSA with a copy of the FAA reg-
istration (and a copy of its FAA Stand-
ard Airworthiness Certificate if the air-
craft is to be flown as a civil aircraft)
or Coast Guard documentation.

(c) The aircraft or vessel must be
used solely in accordance with the exe-
cuted conditional transfer document
and the plan of utilization set forth in
the donee’s letter of intent, unless the
donee has amended the letter, and it
has been approved in writing by the
SASP and GSA and a copy of the
amendment recorded with FAA or the
U.S. Coast Guard, as applicable.

(d) In the event any of the terms and
conditions imposed by the conditional
transfer document are breached, title
may revert to the Government. GSA
may require the donee to return the
aircraft or vessel or pay for any unau-
thorized disposal, transaction, or use.

(e) If, during the period of restric-
tion, the aircraft or vessel is no longer
needed by the donee, the donee must
promptly notify the SASP and request
disposal instructions. A SASP may not
issue disposal instructions without the
prior written concurrence of GSA.

§102-37.465

(f) Military aircraft previously used
for ground instruction and/or static
display (Category B aircraft, as des-
ignated by DOD) or that are combat-
configured (Category C aircraft) may
not be donated for flight purposes.

(g) For all aircraft donated for non-
flight use, the donee must, within 30
calendar days of receipt of the aircraft,
turn over to the SASP the remaining
aircraft historical records (except the
records of the major components/life
limited parts; e.g., engines, trans-
missions, rotor blades, etc., necessary
to substantiate their reuse). The SASP
in turn must transmit the records to
GSA for forwarding to the FAA.

RELEASE OF RESTRICTIONS

§102-37.465 May a SASP modify or re-
lease any of the terms and condi-
tions of donation?

You may alter or grant releases from
State-imposed restrictions, provided
your State plan of operation sets forth
the standards by which such actions
will be taken. You may not grant re-
leases from, or amendments or correc-
tions to:

(a) The terms and conditions you are
required by the Property Act to impose
on the use of passenger motor vehicles
and any item of property having a unit
acquisition cost of $5,000 or more.

(b) Any special handling condition or
use limitation imposed by GSA, except
with the prior written approval of
GSA.

(c) The statutory requirement that
usable property be returned by the
donee to the SASP if the property has
not been placed in use for the purposes
for which it was donated within 1 year
of donation or ceases to be used by the
donee for those purposes within 1 year
of being placed in use, except that:

(1) You may grant authority to the
donee to cannibalize property items
subject to this requirement when you
determine that such action will result
in increased use of the property and
that the proposed action meets the
standards prescribed in your plan of op-
eration.

(2) You may, with the written con-
currence of GSA, grant donees:

(i) A time extension to place property
into use if the delay in putting the
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property into use was beyond the con-
trol and without the fault or neg-
ligence of the donee.

(ii) Authority to trade in one donated
item for one like item having similar
use potential.

§102-37.470 At what point may restric-
tions be released on property that
has been authorized for cannibal-
ization?

Property authorized for cannibaliza-
tion must remain under the period of
restriction imposed by the transfer/dis-
tribution document until the proposed
cannibalization is completed. Compo-
nents resulting from the cannibaliza-
tion, which have a unit acquisition
cost of $5,000 or more, must remain
under the restrictions imposed by the
transfer/distribution document. Com-
ponents with a unit acquisition cost of
less than $5,000 may be released upon
cannibalization from the additional re-
strictions imposed by the State. How-
ever, these components must continue
to be used or be otherwise disposed of
in accordance with this part.

§102-37.475 What are the require-
ments for releasing restrictions on
property being considered for ex-
change?

GSA must consent to the exchange of
donated property under Federal re-
strictions or special handling condi-
tions. The donee must have used the
donated item for its acquired purpose
for a minimum of 6 months prior to
being considered for exchange, and it
must be demonstrated that the ex-
change will result in increased utiliza-
tion value to the donee. As a condition
of approval of the exchange, the item
being exchanged must have remained
in compliance with the terms and con-
ditions of the donation. Otherwise,
§102-37.485 applies. The item acquired
by the donee must be:

(a) Made subject to the period of re-
striction remaining on the item ex-
changed; and

(b) Of equal or greater value than the
item exchanged.
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COMPLIANCE AND UTILIZATION

§102-37.480 What must a SASP do to
ensure that property is used for the
purpose(s) for which it was do-
nated?

You must conduct utilization re-
views, as provided in your plan of oper-
ation, to ensure that donees are using
surplus property during the period of
restriction for the purposes for which
it was donated. You must fully docu-
ment your efforts and report all in-
stances of noncompliance (misuse or
mishandling of property) to GSA.

§102-37.485 What actions must a SASP
take if a review or other informa-
tion indicates noncompliance with
donation terms and conditions?

If a review or other information indi-
cates noncompliance with donation
terms and conditions, you must:

(a) Promptly investigate any sus-
pected failure to comply with the con-
ditions of donated property;

(b) Notify GSA immediately where
there is evidence or allegation of fraud,
wrongdoing by a screener, or nonuse,
misuse, or unauthorized disposal or de-
struction of donated property;

(c) Temporarily defer any further do-
nations of property to any donee to be
investigated for noncompliance allega-
tions until such time as the investiga-
tion has been completed and:

(1) A determination made that the al-
legations are unfounded and the
deferment is removed.

(2) The allegations are substantiated
and the donee is proposed for suspen-
sion or debarment; and

(d) Take steps to correct the non-
compliance or otherwise enforce the
conditions imposed on use of the prop-
erty if a donee is found to be in non-
compliance. Enforcement of compli-
ance may involve:

(1) Ensuring the property is used by
the present donee for the purpose for
which it was donated.

(2) Recovering the property from the
donee for:

(i) Redistribution to another donee
within the State;

(ii) Transfer through GSA to another
SASP; or
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(iii) Transfer through GSA to a Fed-
eral agency.

(3) Recovering fair market value or
the proceeds of disposal in cases of un-
authorized disposal or destruction.

(4) Recovering fair rental value for
property in cases where the property
has been loaned or leased to an ineli-
gible user or used for an unauthorized
purpose.

(5) Disposing of by public sale prop-
erty no longer suitable, usable, or nec-
essary for donation.

§102-37.490 When must a SASP coordi-
nate with GSA on compliance ac-
tions?

You must coordinate with GSA be-
fore selling or demanding payment of
the fair market or fair rental value of
donated property that is:

(a) Subject to any special handling
condition or use limitation imposed by
GSA (see §102-37.455); or

(b) Not properly used within 1 year of
donation or which ceases to be properly
used within 1 year of being placed in
use.

§102-37.495 How must a SASP handle
funds derived from compliance ac-
tions?

You must handle funds derived from
compliance actions as follows:

(a) Enforcement of Federal restrictions.
You must promptly remit to GSA any
funds derived from the enforcement of
compliance involving a violation of
any Federal restriction, for deposit in
the Treasury of the United States. You
must also submit any supporting docu-
mentation indicating the source of the
funds and essential background infor-
mation.

(b) Enforcement of State restrictions.
You may retain any funds derived from
a compliance action involving viola-
tion of any State-imposed restriction
and use such funds as provided in your
State plan of operation.

RETURNS AND REIMBURSEMENT

§102-37.500 May a donee receive reim-
bursement for its donation ex-
penses when unneeded property is
returned to the SASP?

When a donee returns unneeded prop-
erty to a SASP, the donee may be re-
imbursed for all or part of the initial
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cost of any repairs required to make
the property usable if:

(a) The property is transferred to a
Federal agency or sold for the benefit
of the U.S. Government;

(b) No breach of the terms and condi-
tions of donation has occurred; and

(c) GSA authorizes the reimburse-
ment.

§102-37.505 How does a donee apply
for and receive reimbursement for
unneeded property returned to a
SASP?

If the donee has incurred repair ex-
penses for property it is returning to a
SASP and wishes to be reimbursed for
them, it will inform the SASP of this.
The SASP will recommend for GSA ap-
proval a reimbursement amount, tak-
ing into consideration the benefit the
donee has received from the use of the
property and making appropriate de-
ductions for that use.

(a) If this property is subsequently
transferred to a Federal agency, the re-
ceiving agency will be required to re-
imburse the donee as a condition of the
transfer.

(b) If the property is sold, the donee
will be reimbursed from the sales pro-
ceeds.

SPECIAL PROVISIONS PERTAINING TO
SEAS

§102-37.510 Are there special require-
ments for donating property to
SEAs?

Yes, only DOD-generated property
may be donated to SEAs. When donat-
ing DOD property to an eligible SEA,
SASPs must observe any restrictions
the sponsoring Military Service may
have imposed on the types of property
the SEA may receive.

§102-37.515 Do SEAs have a priority
over other SASP donees for DOD
property?

Yes, SEAs have a priority over other
SASP donees for DOD property, but
only if DOD requests GSA to allocate
surplus DOD property through a SASP
for donation to a specific SEA. In such
cases, DOD would be expected to clear-
ly identify the items in question and
briefly justify the request.
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Subpart F—Donations to Public
Airports

§102-37.520 What is the authority for
public airport donations?

The authority for public airport do-
nations is 49 U.S.C. 47151. 49 U.S.C.
47151 authorizes executive agencies to
give priority consideration to requests
from a public airport (as defined in 41
U.S.C. 47102) for the donation of surplus
property if the Department of Trans-
portation (DOT) considers the property
appropriate for airport purposes and
GSA approves the donation.

§102-37.525 What should a holding
agency do if it wants a public air-
port to receive priority consider-
ation for excess personal property
it has reported to GSA?

A holding agency interested in giving
priority consideration to a public air-
port should annotate its reporting doc-
ument to make GSA aware of this in-
terest. In an addendum to the docu-
ment, include the name of the request-
ing airport, specific property re-
quested, and a brief description of how
the airport intends to use the property.

§102-37.530 What are FAA’s respon-
sibilities in the donation of surplus
property to public airports?

In the donation of surplus property
to public airports, the Federal Aviation
Administration (FAA), acting under
delegation from the DOT, is responsible
for:

(a) Determining the property require-
ments of any State, political subdivi-
sion of a State, or tax-supported orga-
nization for public airport use;

(b) Setting eligibility requirements
for public airports and making deter-
minations of eligibility;

(c) Certifying that property listed on
a transfer request is desirable or nec-
essary for public airport use;

(d) Advising GSA of FAA officials au-
thorized to certify transfer requests
and notifying GSA of any changes in
signatory authority;

(e) Determining and enforcing com-
pliance with the terms and conditions
under which surplus personal property
is transferred for public airport use;
and
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(f) Authorizing public airports to
visit holding agencies for the purpose
of screening and selecting property for
transfer. This responsibility includes:

(1) Issuing a screening pass or letter
of authorization to only those persons
who are qualified to screen.

(2) Maintaining a current record (to
include names, addresses, and tele-
phone numbers, and additional identi-
fying information such as driver’s li-
cense or social security numbers) of
screeners operating under FAA author-
ity and making such records available
to GSA upon request.

(3) Recovering any expired or invalid
screener authorizations.

§102-37.535 What information must
FAA provide to GSA on its adminis-
tration of the public airport dona-
tion program?

So that GSA has information on
which to base its discretionary author-
ity to approve the donation of surplus
personal property, FAA must:

(a) Provide copies of internal instruc-
tions that outline the scope of FAA’s
oversight program for enforcing com-
pliance with the terms and conditions
of transfer; and

(b) Report any compliance actions in-
volving donations to public airports.

Subpart G—Donations to the
American National Red Cross

§102-37.540 What is the authority for
donations to the American National
Red Cross?

Subsection 203(1) of the Property Act
(40 U.S.C. 484(1)) authorizes GSA to do-
nate to the Red Cross, for charitable
use, such property as was originally de-
rived from or through the Red Cross.

§102-37.545 What type of property
may the American National Red
Cross receive?

The Red Cross may receive surplus
gamma globulin, dried plasma, albu-
min, antihemophilic globulin, fibrin
foam, surgical dressings, or other prod-
ucts or materials it processed, pro-
duced, or donated to a Federal agency.
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§102-37.550 What steps must the
American National Red Cross take
to acquire surplus property?

Upon receipt of information from
GSA regarding the availability of sur-
plus property for donation, the Red
Cross will:

(a) Have 21 calendar days to inspect
the property or request it without in-
spection; and

(b) Be responsible for picking up
property donated to it or arranging and
paying for its shipment.

§102-37.555 What happens to property
the American National Red Cross
does not request?

Property the Red Cross declines to
request will be offered to SASPs for
distribution to eligible donees. If such
property is transferred, GSA will re-
quire the SASP to ensure that all Red
Cross labels or other Red Cross identi-
fications are obliterated or removed
from the property before it is used.

Subpart H—Donations to Public
Bodies in Lieu of Abandon-
ment/Destruction

§102-37.560 What is a public body?

A public body is any department,
agency, special purpose district, or
other instrumentality of a State or
local government; any Indian tribe; or
any agency of the Federal Government.

§102-37.565 What is the authority for
donations to public bodies?

Subsection 202(h) of the Property Act
(40 U.S.C. 483(h)) authorizes the aban-
donment, destruction, or donation to
public bodies of property which has no
commercial value or for which the esti-
mated cost of continued care and han-
dling would exceed the estimated pro-
ceeds from its sale.

§102-37.570 What type of property
may a holding agency donate under
this subpart?

Only that property a holding agency
has made a written determination to
abandon or destroy (see process in part
102-36 of this chapter) may be donated
under this subpart. A holding agency
may not donate property that requires
destruction for health, safety, or secu-
rity reasons. When disposing of haz-
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ardous materials and other dangerous
property, a holding agency must com-
ply with all applicable laws and regula-
tions and any special disposal require-
ments in part 101-42 of this title.

§102-37.575 Is there a special form for
holding agencies to process dona-
tions?

There is no special form for holding
agencies to process donations. A hold-
ing agency may use any document that
meets its agency’s needs for maintain-
ing an audit trail of the transaction.

§102-37.580 Who is responsible for
costs associated with the donation?

The recipient public body is respon-
sible for paying the disposal costs inci-
dent to the donation, such as packing,
preparation for shipment, demilitariza-
tion (as defined in §102-36.40 of this
chapter), loading, and transportation
to its site.

APPENDIX A TO PART 102-37—
MISCELLANEOUS DONATION STATUTES

The following is a listing of statutes which
authorize donations which do not require
GSA’s approval:

Statute: 10 U.S.C. 2572.

Donor Agency: Any military department
(Army, Navy, and Air Force) or the Coast
Guard.

Type of Property: Books, manuscripts,
works of art, historical artifacts, drawings,
plans, models, and condemned or obsolete
combat material.

Eligible Recipients: Municipal corporations;
soldiers’ monument associations; museums,
historical societies, or historical institutions
of a State or foreign nation; incorporated
museums that are operated and maintained
for educational purposes only and the char-
ters of which denies them the right to oper-
ate for profit; posts of the Veterans of For-
eign Wars of the United States or of the
American Legion or a unit of any other rec-
ognized war veterans’ association; local or
national units of any war veterans’ associa-
tion of a foreign nation which is recognized
by the national government of that nation or
a principal subdivision of that nation; and
posts of the Sons of Veterans Reserve.

Statute: 10 U.S.C. 7306.

Donor Agency: Department of the Navy.

Type of Property: Any vessel stricken from
the Naval Vessel Register or any captured
vessel in the possession of the Navy.

Eligible Recipients: States, Commonwealths,
or possessions of the United States; the Dis-
trict of Columbia; and not-for-profit or non-
profit entities.
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Statute: 10 U.S.C. 7541.

Donor Agency: Department of the Navy.

Type of Property: Obsolete material not
needed for naval purposes.

Eligible Recipients: Sea scouts of the Boy
Scouts of America; Naval Sea Cadet Corps;
and the Young Marines of the Marine Corps
League.

Statute: 10 U.S.C. 7545.

Donor Agency: Department of the Navy.

Type of Property: Captured, condemned, or
obsolete ordnance material, books, manu-
scripts, works of art, drawings, plans, and
models; other condemned or obsolete mate-
rial, trophies, and flags; and other material
of historic interest not needed by the Navy.

Eligible Recipients: States, territories, com-
monwealths, or possessions of the United
States, or political subdivisions or municipal
corporations thereof; the District of Colum-
bia; libraries; historical societies; edu-
cational institutions whose graduates or stu-
dents fought in World War I or World War II;
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soldiers’ monument associations; State mu-
seums; museums operated and maintained
for educational purposes only, whose charter
denies it the right to operate for profit; posts
of the Veterans of Foreign Wars of the
United States; American Legion posts; rec-
ognized war veterans’ associations; or posts
of the Sons of Veterans Reserve.

Statute: 14 U.S.C. 641(a).

Donor Agency: Coast Guard.

Type of Property: Obsolete or other mate-
rial not needed for the Coast Guard.

Eligible Recipients: Coast Guard Auxiliary;
sea scout service of the Boy Scouts of Amer-
ica; and public bodies or private organiza-
tions not organized for profit.

APPENDIX B TO PART 102-37—ELEMENTS
OF A STATE PLAN OF OPERATION

The following is the information and assur-
ances that must be included in a SASP’s
plan of operation:

STATE PLAN REQUIREMENTS

Regarding . . .

The plan must . . .

(a) Designation of a SASP ..............

(1) Name the State agency that will be responsible for administering the plan.

(2) Describe the responsibilities vested in the agency which must include the authorities to
acquire, warehouse and distribute surplus property to eligible donees, carry out other re-
quirements of the State plan, and provide details concerning the organization of the
agency, including supervision, staffing, structure, and physical facilities.

(3) Indicate the organizational status of the agency within the State governmental structure
and the title of the State official who directly supervises the State agent.

(b) Operational authority .................

Include copies of existing State statutes and/or executive orders relative to the operational
authority of the SASP. Where express statutory authority does not exist or is ambig-
uous, or where authority exists by virtue of executive order, the plan must include also
the opinion of the State’s Attorney General regarding the existence of such authority.

(c) Inventory control and accounting
system.

(1) Require the SASP to use a management control and accounting system that effectively
governs the utilization, inventory control, accountability, and disposal of property.

(2) Provide a detailed explanation of the inventory control and accounting system that the
SASP will use.

(3) Provide that property retained by the SASP to perform its functions be maintained on
separate records from those of donable property.

(d) Return of donated property .......

(1) Require the SASP to provide for the return of donated property from the donee, at the
donee’s expense, if the property is still usable as determined by the SASP; and

(i) The donee has not placed the property into use for the purpose for which it was do-
nated within 1 year of donation; or

(ii) The donee ceases to use the property within 1 year after placing it in use.

(2) Specify that return of property can be accomplished by:

(i) Physical return to the SASP facility, if required by the SASP.

(i) Retransfer directly to another donee, SASP, or

Federal agency, as required by the SASP.

(iii) Disposal (by sale or other means) as directed by the SASP.

(3) Set forth procedures to accomplish property returns to the SASP, retransfers to other
organizations, or disposition by sale, abandonment, or destruction.

(e) Financing and service charges

(1) Set forth the means and methods for financing the SASP. When the State authorizes
the SASP to assess and collect service charges from participating donees to cover di-
rect and reasonable indirect costs of its activities, the method of establishing the
charges must be set forth in the plan.

(2) Affirm that service charges, if assessed, are fair and equitable and based on services
performed (or paid for) by the SASP, such as screening, packing, crating, removal, and
transportation. When the SASP provides minimal services in connection with the acqui-
sition of property, except for document processing and other administrative actions, the
State plan must provide for minimal charges to be assessed in such cases and include
the bases of computation.
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STATE PLAN REQUIREMENTS—Continued

Regarding . . .

The plan must . . .

(3) Provide that property made available to nonprofit providers of assistance to homeless
individuals be distributed at a nominal cost for care and handling of the property.

(4) Set forth how funds accumulated from service charges, or from other sources such as
sales or compliance proceeds are to be used for the operation of the SASP and the
benefit of participating donees.

(5) Affirm, if service charge funds are to be deposited or invested, that such deposits or in-
vestments are permitted by State law and set forth the types of depositories and/or in-
vestments contemplated.

(6) Cite State authority to use service charges to acquire or improve SASP facilities and
set forth disposition to be made of any financial assets realized upon the sale or other
disposal of the facilities.

(7) Indicate if the SASP intends to maintain a working capital reserve. If one is to be main-
tained, the plan should provide the provisions and limitations for it.

(8) State if refunds of service charges are to be made to donees when there is an excess
in the SASP’s working capital reserve and provide details of how such refunds are to be
made, such as a reduction in service charges or a cash refund, prorated in an equitable
manner.

(f) Terms and conditions on do-
nated property.

(1) Require the SASP to identify terms and conditions that will be imposed on the donee
for any item of donated property with a unit acquisition cost of $5,000 or more and any
passenger motor vehicle.

(2) Provide that the SASP may impose reasonable terms and conditions on the use of
other donated property. If the SASP elects to impose additional terms and conditions, it
should list them in the plan. If the SASP wishes to provide for amending, modifying, or
releasing any terms or conditions it has elected to impose, it must state in the plan the
standards it will use to grant such amendments, modifications or releases.

(3) Provide that the SASP will impose on the donation of property, regardless of unit ac-
quisition cost, such conditions involving special handling or use limitations as GSA may
determine necessary because of the characteristics of the property.

(g) Nonutilized or undistributed
property.

Provide that, subject to GSA approval, property in the possession of the SASP which
donees in the State cannot use will be disposed of by:

(1) Transfer to another SASP or Federal agency.

(2) Sale.

(3) Abandonment or destruction.

(4) Other arrangements.

(h) Fair and equitable distribution ...

(1) Provide that the SASP will make fair and equitable distribution of property to eligible
donees in the State based on their relative needs and resources and ability to use the
property.

(2) Set forth the policies and detailed procedures for effecting a prompt, fair, and equitable
distribution.

(3) Require that the SASP, insofar as practicable, select property requested by eligible
donees and, if requested by the donee, arrange for shipment of the property directly to
the donee.

(i) ENGIBIY ..o

(1) Set forth procedures for the SASP to determine the eligibility of applicants for the do-
nation of surplus personal property.

(2) Provide for donee eligibility records to include at a minimum:

(i) Legal name and address of the donee.

(i) Status of the donee as a public agency or as an eligible nonprofit activity.

(iii) Details on the scope of the donee’s program.

(iv) Proof of tax exemption under section 501 of the Internal Revenue Code if the donee is
nonprofit.

(v) Proof that the donee is approved, accredited, licensed, or meets any other legal re-
quirement for operation of its program(s).

(vi) Financial information.

(vii) Written authorization by the donee’s governing body or chief administrative officer
designating at least one person to act for the donee in acquiring property.

(viii) Assurance that the donee will comply with GSA'’s regulations on nondiscrimination.

(ix) Types of property needed.
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STATE PLAN REQUIREMENTS—Continued

Regarding . . .

The plan must . . .

(j) Compliance and utilization ..........

(1) Provide that the SASP conduct utilization reviews for donee compliance with the terms,
conditions, reservations, and restrictions imposed by GSA and the SASP on property
having a unit acquisition cost of $5,000 or more and any passenger motor vehicle.

(2) Provide for the reviews to include a survey of donee compliance with any special han-
dling conditions or use limitations imposed on items of property by GSA.

(3) Set forth the proposed frequency of such reviews and provide adequate assurances
that the SASP will take effective action to correct noncompliance or otherwise enforce
such terms, conditions, reservations, and restrictions.

(4) Require the SASP to prepare reports on utilization reviews and compliance actions and
provide assurance that the SASP will initiate appropriate investigations of alleged fraud
in the acquisition of donated property or misuse of such property.

(k) Consultation with advisory bod-
ies and public and private groups.

(1) Provide for consultation with advisory bodies and public and private groups which can
assist the SASP in determining the relative needs and resources of donees, the pro-
posed utilization of surplus property by eligible donees, and how distribution of surplus
property can be effected to fill existing needs of donees.

(2) Provide details of how the SASP will accomplish such consultation.

() AUIL e

(1) Provide for periodic internal audits of the operations and financial affairs of the SASP.

(2) Provide for compliance with the external audit requirements of Office of Management
and Budget Circular No. A-133, “Audits of States, Local Governments, and Non-Profit
Organizations” (available at www.whitehouse.gov/OMB), and make provisions for the
SASP to furnish GSA with:

(i) Two copies of any audit report made pursuant to the Circular, or with two copies of
those sections that pertain to the Federal donation program.

(i) An outline of all corrective actions and scheduled completion dates for the actions.

(3) Provide for cooperation in GSA or Comptroller General conducted audits.

(m) Cooperative agreements ..

If the SASP wishes to enter into, renew, or revise cooperative agreements with GSA or
other Federal agencies:

(1) Affirm the SASP’s intentions to enter into cooperative agreements.

(2) Cite the authority for entering into such agreements.

(n) Liquidation

Provide for the SASP to submit a liquidation plan prior to termination of the SASP activi-
ties if the State decides to dissolve the SASP.

(o) Forms ...

Include copies of distribution documents used by the SASP.

(p) Records

Affirm that all official records of the SASP will be retained for a minimum of 3 years, ex-
cept that:

(1) Records involving property subject to restrictions for more than 2 years must be kept 1
year beyond the specified period of restriction.

(2) Records involving property with perpetual restriction must be retained in perpetuity.

(3) Records involving property in noncompliance status must be retained for at least 1
year after the noncompliance case is closed.

APPENDIX C—GLOSSARY OF TERMS FOR
DETERMINING ELIGIBILITY OF PUBLIC
AGENCIES AND NONPROFIT ORGANI-
ZATIONS

The following is a glossary of terms for de-
termining eligibility of public agencies and
nonprofit organizations:

Accreditation means the status of public
recognition that an accrediting agency
grants to an institution or program that
meets the agency’s standards and require-
ments.

Accredited means approval by a recognized
accrediting board or association on a re-
gional, State, or national level, such as a
State board of education or health; the
American Hospital Association; a regional or
national accrediting association for univer-

sities, colleges, or secondary schools; or an-
other recognized accrediting association.

Approved means recognition and approval
by the State department of education, State
department of health, or other appropriate
authority where no recognized accrediting
board, association, or other authority exists
for the purpose of making an accreditation.
For an educational institution or an edu-
cational program, approval must relate to
academic or instructional standards estab-
lished by the appropriate authority. For a
public health institution or program, ap-
proval must relate to the medical require-
ments and standards for the professional and
technical services of the institution estab-
lished by the appropriate authority.

Child care center means a public or non-
profit facility where educational, social,
health, and nutritional services are provided
to children through age 14 (or as prescribed
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by State law) and that is approved or li-
censed by the State or other appropriate au-
thority as a child day care center or child
care center.

Clinic means an approved public or non-
profit facility organized and operated for the
primary purpose of providing outpatient pub-
lic health services and includes customary
related services such as laboratories and
treatment rooms.

College means an approved or accredited
public or nonprofit institution of higher
learning offering organized study courses
and credits leading to a baccalaureate or
higher degree.

Conservation means a program or programs
carried out or promoted by a public agency
for public purposes involving directly or in-
directly the protection, maintenance, devel-
opment, and restoration of the natural re-
sources of a given political area. These re-
sources include but are not limited to the
air, land, forests, water, rivers, streams,
lakes and ponds, minerals, and animals, fish
and other wildlife.

Drug abuse or alcohol treatment center means
a clinic or medical institution that provides
for the diagnosis, treatment, or rehabilita-
tion of alcoholics or drug addicts. These cen-
ters must have on their staffs, or available
on a regular visiting basis, qualified profes-
sionals in the fields of medicine, psychology,
psychiatry, or rehabilitation.

Economic development means a program(s)
carried out or promoted by a public agency
for public purposes to improve the opportu-
nities of a given political area for the estab-
lishment or expansion of industrial, commer-
cial, or agricultural plants or facilities and
which otherwise assist in the creation of
long-term employment opportunities in the
area or primarily benefit the unemployed or
those with low incomes.

Education means a program(s) to develop
and promote the training, general knowl-
edge, or academic, technical, and vocational
skills and cultural attainments of individ-
uals in a community or given political area.
Public educational programs may include
public school systems and supporting facili-
ties such as centralized administrative or
service facilities.

Educational institution means an approved,
accredited, or licensed public or nonprofit in-
stitution, facility, entity, or organization
conducting educational programs or research
for educational purposes, such as a child care
center, school, college, university, school for
the mentally or physically disabled, or an
educational radio or television station.

Educational radio or television station means
a public or nonprofit radio or television sta-
tion licensed by the Federal Communica-
tions Commission and operated exclusively
for noncommercial educational purposes.

Health center means an approved public or
nonprofit facility that provides public health
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services, including related facilities such as
diagnostic and laboratory facilities and clin-
ics.

Homeless individual means:

(1) An individual who lacks a fixed, reg-
ular, and adequate nighttime residence, or
who has a primary nighttime residence that
is:

(i) A supervised publicly or privately oper-
ated shelter designed to provide temporary
living accommodations (including welfare
hotels, congregate shelters, and transitional
housing for the mentally ill);

(ii) An institution that provides a tem-
porary residence for individuals intended to
be institutionalized; or

(iii) A public or private place not designed
for, or ordinarily used as, a regular sleeping
accommodation for human beings.

(2) For purposes of this part, the term
homeless individual does not include any indi-
vidual imprisoned or otherwise detained pur-
suant to an Act of the Congress or a State
law.

Hospital means an approved or accredited
public or nonprofit institution providing
public health services primarily for inpa-
tient medical or surgical care of the sick and
injured and includes related facilities such
as laboratories, outpatient departments,
training facilities, and staff offices.

Library means a public or nonprofit facility
providing library services free to all resi-
dents of a community, district, State, or re-
gion.

Licensed means recognition and approval
by the appropriate State or local authority
approving institutions or programs in spe-
cialized areas. Licensing generally relates to
established minimum public standards of
safety, sanitation, staffing, and equipment
as they relate to the construction, mainte-
nance, and operation of a health or edu-
cational facility, rather than to the aca-
demic, instructional, or medical standards
for these institutions.

Medical institution means an approved, ac-
credited, or licensed public or nonprofit in-
stitution, facility, or organization whose pri-
mary function is the furnishing of public
health and medical services to the public or
promoting public health through the conduct
of research, experiments, training, or dem-
onstrations related to cause, prevention, and
methods of diagnosis and treatment of dis-
eases and injuries. The term includes, but is
not limited to, hospitals, clinics, alcohol and
drug abuse treatment centers, public health
or treatment centers, research and health
centers, geriatric centers, laboratories, med-
ical schools, dental schools, nursing schools,
and similar institutions. The term does not
include institutions primarily engaged in
domiciliary care, although a separate med-
ical facility within such a domiciliary insti-
tution may qualify as a medical institution.
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Museum means a public or nonprofit insti-
tution that is organized on a permanent
basis for essentially educational or aesthetic
purposes and which, using a professional
staff, owns or uses tangible objects, either
animate or inanimate; cares for these ob-
jects; and exhibits them to the public on a
regular basis (at least 1000 hours a year). As
used in this part, the term museum includes,
but is not limited to, the following institu-
tions if they satisfy all other provisions of
this definition: Aquariums and zoological
parks; botanical gardens and arboretums; na-
ture centers; museums relating to art, his-
tory (including historic buildings), natural
history, science, and technology; and plan-
etariums. For the purposes of this definition,
an institution uses a professional staff if it
employs at least one fulltime staff member
or the equivalent, whether paid or unpaid,
primarily engaged in the acquisition, care,
or public exhibition of objects owned or used
by the institution. This definition of museum
does not include any institution that exhib-
its objects to the public if the display or use
of the objects is only incidental to the pri-
mary function of the institution.

Nationally recognized accrediting agency
means an accrediting agency that the De-
partment of Education recognizes under 34
CFR part 600. (For a list of accrediting agen-
cies, see the Department’s web site at http:/
/www.ed.gov/offices/OPE/accreditation/
index.html)

Nonprofit means not organized for profit
and exempt from Federal income tax under
section 501 of the Internal Revenue Code (26
U.S.C. 501).

Parks and recreation means a program(s)
carried out or promoted by a public agency
for public purposes that involve directly or
indirectly the acquisition, development, im-
provement, maintenance, and protection of
park and recreational facilities for the resi-
dents of a given political area.

Program for older individuals means a pro-
gram conducted by a State or local govern-
ment agency or nonprofit activity that re-
ceives funds appropriated for services or pro-
grams for older individuals under the Older
Americans Act of 1965, as amended, under
title IV or title XX of the Social Security
Act (42 U.S.C. 601 et seq.), or under titles VIII
and X of the Economic Opportunity Act of
1964 (42 U.S.C. 2991 et seq.) and the Commu-
nity Services Block Grant Act (42 U.S.C. 9901
et seq.).

Provider of assistance to homeless individuals
means a public agency or a nonprofit institu-
tion or organization that operates a program
which provides assistance such as food, shel-
ter, or other services to homeless individ-
uals.

Provider of assistance to impoverished families
and individuals means a public or nonprofit
organization whose primary function is to
provide money, goods, or services to families
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or individuals whose annual incomes are
below the poverty line (as defined in section
673 of the Community Services Block Grant
Act) (42 U.S.C. 9902). Providers include food
banks, self-help housing groups, and organi-
zations providing services such as the fol-
lowing: Health care; medical transportation;
scholarships and tuition assistance; tutoring
and literacy instruction; job training and
placement; employment counseling; child
care assistance; meals or other nutritional
support; clothing distribution; home con-
struction or repairs; utility or rental assist-
ance; and legal counsel.

Public agency means any State; political
subdivision thereof, including any unit of
local government or economic development
district; any department, agency, or instru-
mentality thereof, including instrumental-
ities created by compact or other agreement
between States or political subdivisions;
multijurisdictional substate districts estab-
lished by or pursuant to State law; or any In-
dian tribe, band, group, pueblo, or commu-
nity located on a State reservation.

Public health means a program(s) to pro-
mote, maintain, and conserve the public’s
health by providing health services to indi-
viduals and/or by conducting research, inves-
tigations, examinations, training, and dem-
onstrations. Public health services may in-
clude but are not limited to the control of
communicable diseases, immunization, ma-
ternal and child health programs, sanitary
engineering, sewage treatment and disposal,
sanitation inspection and supervision, water
purification and distribution, air pollution
control, garbage and trash disposal, and the
control and elimination of disease-carrying
animals and insects.

Public health institution means an approved,
accredited, or licensed public or nonprofit in-
stitution, facility, or organization con-
ducting a public health program(s) such as a
hospital, clinic, health center, or medical in-
stitution, including research for such pro-
grams, the services of which are available to
the public.

Public purpose means a program(s) carried
out by a public agency that is legally au-
thorized in accordance with the laws of the
State or political subdivision thereof and for
which public funds may be expended. Public
purposes include but are not limited to pro-
grams such as conservation, economic devel-
opment, education, parks and recreation,
public health, public safety, programs of as-
sistance to the homeless or impoverished,
and programs for older individuals.

Public safety means a program(s) carried
out or promoted by a public agency for pub-
lic purposes involving, directly or indirectly,
the protection, safety, law enforcement ac-
tivities, and criminal justice system of a
given political area. Public safety programs
may include, but are not limited to those
carried out by:
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(1) Public police departments.

(2) Sheriffs’ offices.

(3) The courts.

(4) Penal and correctional institutions (in-
cluding juvenile facilities).

(5) State and local civil defense organiza-
tions.

(6) Fire departments and rescue squads (in-
cluding volunteer fire departments and res-
cue squads supported in whole or in part
with public funds).

School (except schools for the mentally or
physically disabled) means a public or non-
profit approved or accredited organizational
entity devoted primarily to approved aca-
demic, vocational, or professional study and
instruction, that operates primarily for edu-
cational purposes on a full-time basis for a
minimum school year and employs a full-
time staff of qualified instructors.

School for the mentally or physically disabled
means a facility or institution operated pri-
marily to provide specialized instruction to
students of limited mental or physical ca-
pacity. It must be public or nonprofit and
must operate on a full-time basis for the
equivalent of a minimum school year pre-
scribed for public school instruction for the
mentally or physically disabled, have a staff
of qualified instructors, and demonstrate
that the facility meets the health and safety
standards of the State or local government.

University means a public or nonprofit ap-
proved or accredited institution for instruc-
tion and study in the higher branches of
learning and empowered to confer degrees in
special departments or colleges.

PART 102-38—
[RESERVED]
PART 102-39—REPLACEMENT OF

PERSONAL PROPERTY PURSUANT
TO THE EXCHANGE/SALE AU-
THORITY

Subpart A—General

Sec.

102-39.5 How are the terms ‘I’ and ‘‘you”
used in this part?

102-39.10 What does this part cover?

102-39.15 Why should I use the exchange/sale

authority?

102-39.20 What definitions apply to this
part?

102-39.25 How do I request a deviation from
this part?

Subpart B—Exchange/Sale Considerations

102-39.30 When should I not use the ex-
change/sale authority?

102-39.35 How do I determine whether to do
an exchange or a sale?

§102-39.15

102-39.40 When should I arrange for a reim-
bursable transfer of exchange/sale prop-
erty to a Federal agency or other eligible
organization, or sell such property to a
State Agency for Surplus Property?

102-39.45 What prohibitions apply to the ex-
change/sale of personal property?

102-39.50 What conditions apply to the ex-
change/sale of personal property?

102-39.55 What exceptions apply to the con-
ditions for exchange/sale in §102-39.50?

Subpart C—Exchange/Sale Methods and
Reports

102-39.60 What are the exchange methods?

102-39.65 What are the sales methods?

102-39.70 What are the accounting require-
ments for the proceeds of sale?

102-39.75 What information am I required to
report?

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 66 FR 48614, Sept. 21, 2001, unless
otherwise noted.

Subpart A—General

§102-39.5 How are the terms “I” and
“you” used in this part?
Use of pronouns “I” and ‘‘you”
throughout this part refer to executive
agencies.

§102-39.10 What does this part cover?

This part covers the exchange/sale
authority, and applies to all personal
property owned by executive agencies
worldwide. For the exchange/sale of
aircraft parts and hazardous materials,
you must meet the requirements in
this part and in parts 101-37 and 10142
of this title.

§102-39.15 Why should I use the ex-
change/sale authority?

You should use the exchange/sale au-
thority to:

(a) Reduce the cost of replacement
personal property. If you have personal
property that needs to be replaced, you
can exchange or sell that property and
apply the exchange allowance or sales
proceeds to reduce the cost of similar
replacement property. By contrast, if
you choose not to replace the property
using the exchange/sale authority, you
may declare it excess and dispose of it
through the normal disposal process.
Any sales proceeds from the eventual
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sale of that property as surplus gen-
erally must be forwarded to the mis-
cellaneous receipts account at the
United States Treasury and thus would
not be available to you.

(b) Avoid costs (e.g., administrative
and storage) that may be incurred
when declaring the property to be re-
placed as excess and processing it
through the normal disposal process.
The normal disposal process may in-
clude abandonment or destruction, re-
utilization by other Federal agencies,
donation to eligible non-Federal public
or non-profit organizations, or sale to
the public. The time required to deter-
mine which of these options will apply
and to complete the disposal trans-
action is likely to exceed the time re-
quired for an exchange/sale trans-
action.

§102-39.20 What definitions apply to
this part?

The following definitions apply to
this part:

Acquire means to procure or other-
wise obtain personal property, includ-
ing by lease.

Combat material means arms, ammu-
nition, and implements of war listed in
the U.S. munitions list (22 CFR part
121).

Exchange means to replace personal
property by trade or trade-in with the
supplier of the replacement property.

Exchange/sale means to exchange or
sell non-excess, non-surplus personal
property and apply the exchange allow-
ance or proceeds of sale in whole or in
part payment for the acquisition of
similar property.

Ezecutive agency means any executive
department or independent establish-
ment in the executive branch of the
Government, including any wholly
owned Government corporation.

Federal agency means any executive
agency or any establishment in the leg-
islative or judicial branch of the Gov-
ernment (except the Senate, the House
of Representatives, and the Architect
of the Capitol and any activities under
his/her direction).

Historic item means property having
added value for display purposes be-
cause its historical significance is
greater than its fair market value for
continued use. Items that are com-
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monly available and remain in use for
their intended purpose, such as mili-
tary aircraft still in use by active or
reserve units, are not historic items.

Replacement means the process of ac-
quiring property to be used in place of
property that is still needed but:

(1) No longer adequately performs the
tasks for which it is used; or

(2) Does not meet the agency’s need
as well as the property to be acquired.

Similar means where the acquired
item and replaced item:

(1) Are identical;

(2) Are designed and constructed for
the same purpose;

(3) Constitute parts or containers for
identical or similar end items; or

(4) Fall within a single Federal Sup-
ply Classification (FSC) group of prop-
erty that is eligible for handling under
the exchange/sale authority.

§102-39.25 How do I request a devi-
ation from this part?

See §§102-2.60 through 102-2.110 of
this chapter to request a deviation
from the requirements of this part.

Subpart B—Exchange/Sale
Considerations

§102-39.30 When should I not use the
exchange/sale authority?

You should not use the exchange/sale
authority if the exchange allowance or
estimated sales proceeds for the prop-
erty will be unreasonably low. You
must either abandon or destroy such
property in accordance with part 101-
45, subpart 101-45.9, of this title, or de-
clare the property excess and follow
the regulations in part 102-36 of this
chapter, whichever is appropriate. Fur-
ther, you must not use the exchange/
sale authority if the transaction(s)
would violate any other applicable
statute or regulation.

§102-39.35 How do I determine wheth-
er to do an exchange or a sale?

You must determine whether an ex-
change or sale will provide the greater
return for the Government. When esti-
mating the return under each method,
consider all related administrative and
overhead costs.
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§102-39.40 When should I arrange for
a reimbursable transfer of ex-
change/sale property to a Federal
agency or other eligible organiza-
tion, or sell such property to a State
Agency for SurplusProperty?

If you have property to replace which
is eligible for exchange/sale, you should
first, to the maximum extent prac-
ticable, solicit:

(a) Federal agencies known to use or
distribute such property. If a Federal
agency is interested in acquiring and
paying for the property, you should ar-
range for a reimbursable transfer. Re-
imbursable transfers may also be con-
ducted with the Senate, the House of
Representatives, the Architect of the
Capitol and any activities under the
Architect’s direction, the District of
Columbia, and mixed-ownership Gov-
ernment corporations. When con-
ducting a reimbursable transfer, you
must:

(1) Do so under terms mutually
agreeable to you and the recipient.

(2) Not require reimbursement of an
amount greater than the estimated fair
market value of the transferred prop-
erty.

(3) Apply the transfer proceeds in
whole or part payment for property ac-
quired to replace the transferred prop-
erty; and

(b) State Agencies for Surplus Prop-
erty (SASPs) known to have an inter-
est in acquiring such property. If a
SASP is interested in acquiring the
property, you should consider selling it
to the SASP by negotiated sale at fixed
price under the conditions specified at
§101-45.304-12 of this title. The sales
proceeds must be applied in whole or
part payment for property acquired to
replace the transferred property.

§102-39.45 What prohibitions apply to
the exchange/sale of personal prop-
erty?

You must not use the exchange/sale
authority for:

(a) The following FSC groups of per-
sonal property:

10 Weapons.

11 Nuclear ordnance.

12 Fire control equipment.

14 Guided missiles.

15 Aircraft and airframe structural com-
ponents (except FSC Class 1560 Airframe
Structural Components).

§102-39.45

42 Firefighting, rescue, and safety equip-
ment.

44 Nuclear reactors (FSC Class 4472 only).

51 Hand tools.

54 Prefabricated
folding.

68 Chemicals and chemical products, ex-
cept medicinal chemicals.

84 Clothing, individual equipment, and in-
signia.

NOTE TO §102-39.45(A): The exception to the
prohibition is Department of Defense (DOD)
property in FSC Groups 10, 12, and 14 (except
FSC Class 1005) for which the applicable DOD
demilitarization requirements, and any
other applicable regulations and statutes are
met.

(b) Materials in the National Defense
Stockpile (50 U.S.C. 98-98h) or the De-
fense Production Act inventory (50
U.S.C. App. 2093).

(c) Nuclear Regulatory Commission-
controlled materials unless you meet
the requirements of §101-42.1102-4 of
this title.

(d) Controlled substances, unless you
meet the requirements of §101-42.1102-3
of this title.

(e) Scrap materials, except in the
case of scrap gold for fine gold.

(f) Property that was originally ac-
quired as excess or forfeited property
or from another source other than new
procurement, unless such property has
been in official use by the acquiring
agency for at least 1 year. You may ex-
change or sell forfeited property in of-
ficial use for less than 1 year if the
head of your agency determines that a
continuing valid requirement exists,
but the specific item in use no longer
meets that requirement, and that ex-
change or sale meets all other require-
ments of this part.

(g) Property that is dangerous to
public health or safety without first
rendering such property innocuous or
providing for adequate safeguards as
part of the exchange/sale.

(h) Combat material without demili-
tarizing it or obtaining a demilitariza-
tion waiver or other necessary clear-
ances from the Department of Defense
Demilitarization Office.

(i) Flight Safety Critical Aircraft
Parts unless you meet the provisions of
§101-37.610 of this title.

(j) Acquisition of unauthorized re-
placement property.

(k) Acquisition of replacement prop-
erty that violates any:

structure and scaf-
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(1) Restriction on procurement of a
commodity or commodities;

(2) Replacement policy or standard
prescribed by the President, the Con-
gress, or the Administrator of General
Services; or

(3) Contractual obligation.

(1) Vessels subject to 40 U.S.C. 484(i).

[66 FR 48614, Sept. 21, 2001; 66 FR 51095, Oct.
5, 2001]

§102-39.50 What conditions apply to
the exchange/sale of personal prop-
erty?

You may use the exchange/sale au-
thority only if you meet all of the fol-
lowing conditions:

(a) The property exchanged or sold is
similar to the property acquired;

(b) The property exchanged or sold is
not excess or surplus, and you have a
continuing need for that type of prop-
erty;

(c) The number of items acquired
must equal the number of items ex-
changed or sold unless:

(1) The item(s) acquired perform all
or substantially all of the tasks for
which the item(s) exchanged or sold
would otherwise be used; or

(2) The item(s) acquired and the
item(s) exchanged or sold meet the test
for similarity specified in §102-39.20
that they are a part(s) or container(s)
for identical or similar end items;

(d) The property exchanged or sold
was not acquired for the principal pur-
pose of exchange or sale; and

(e) You document at the time of ex-
change or sale (or at the time of ac-
quiring the replacement property if it
precedes the sale) that the exchange al-
lowance or sale proceeds will be applied
to the acquisition of replacement prop-
erty.

§102-39.55 What exceptions apply to
the conditions for exchange/sale in
§102-39.50?

The exceptions that apply to the con-
ditions for exchange/sale §102-39.50 are:

(a) You may exchange books and
periodicals in your libraries for other
books and periodicals, without mone-
tary appraisal or detailed listing or re-
porting.

(b) In acquiring items for historical
preservation or display at Federal mu-
seums, you may exchange historic
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items in the museum property account
without regard to the FSC group, pro-
vided the exchange transaction is docu-
mented and certified by the head of
your agency to be in the best interests
of the Government and all other provi-
sions of this part are met. The docu-
mentation must contain a determina-
tion that the item exchanged and the
item acquired are historic items.

Subpart C—Exchange/Sale
Methods and Reports

§102-39.60 What are the exchange
methods?

Exchange of property may be accom-
plished by either of the following meth-
ods:

(a) The supplier (e.g., a Government
agency, commercial or private organi-
zation, or an individual) delivers the
replacement property to one of your
organizational units and removes the
property being replaced from that same
organizational unit.

(b) The supplier delivers the replace-
ment property to one of your organiza-
tional units and removes the property
being replaced from a different organi-
zational unit.

§102-39.65 What are the sales meth-
ods?

(a) You must use the methods, terms,
and conditions of sale, and the forms
prescribed in §101-45.304 of this title in
the sale of property being replaced, ex-
cept for the provisions of §101-45.304—
2(a) of this title regarding negotiated
sales. Section 3709, Revised Statutes (41
U.S.C. b), specifies the following condi-
tions under which property being re-
placed can be sold by negotiation, sub-
ject to obtaining such competition as
is feasible:

(1) The reasonable value involved in
the contract does not exceed $500; or

(2) Otherwise authorized by law.

(b) You may sell property being re-
placed by negotiation at fixed prices in
accordance with the provisions of §101-
45.304-2(b) of this title.

§102-39.70 What are the accounting
requirements for the proceeds of
sale?

You must account for sales proceeds
in accordance with the general finance
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and accounting rules applicable to you.
Except as otherwise directed by law,
all proceeds from the sale of personal
property under this part will be avail-
able during the fiscal year in which the
property was sold and for one fiscal
year thereafter for obligation for the
purchase of replacement property. Any
sales proceeds not applied to replace-
ment purchases during this time must
be deposited in the United States
Treasury as miscellaneous receipts.

§102-39.75 What information am I re-
quired to report?

(a) You must submit, within 90 cal-
endar days after the close of each fiscal
year, a summary report in a format of
your choice on the exchange/sale trans-
actions made under this part during
the fiscal year (except for transactions
involving books and periodicals in your
libraries). The report must include:

(1) A list by Federal Supply Classi-
fication Group of property sold under
this part showing the:

(i) Number of items sold;

(ii) Acquisition cost; and

(iii) Net proceeds.

(2) A list by Federal Supply Classi-
fication Group of property exchanged
under this part showing the:

(i) Number of items exchanged;

(ii) Acquisition cost; and

(iii) Exchange allowance.

(b) Submit your report electronically
or by mail to the General Services Ad-
ministration, Personal Property
ManagementPolicy Division (MTP),
1800 F' St. NW., Washington, DC 20405.

(c) Report control number: 1528-GSA-
AN.

(d) If you make no transactions
under this part during a fiscal year,
you must submit a report stating that
no transactions occurred.

PARTS 102-40— and 102-41
[RESERVED]

PART 102-42—UTILIZATION, DONA-
TION, AND DISPOSAL OF FOR-
EIGN GIFTS AND DECORATIONS

Subpart A—General Provisions

Sec.
102-42.5 What does this part cover?

§102-39.75

DEFINITIONS

102-42.10 What definitions apply to this
part?

CARE, HANDLING AND DISPOSITION

102-42.15 Under what circumstances may an
employee retain a foreign gift or decora-
tion?

102-42.20 What is the typical disposition
process for gifts and decorations that
employees are not authorized to retain?

102-42.25 Who retains custody of gifts and
decorations pending disposal?

102-42.30 Who is responsible for the secu-
rity, care and handling, and delivery of
gifts and decorations to GSA, and all
costs associated with such functions?

102-42.35 Can the employing agency be reim-
bursed for transfers of gifts and decora-

tions?
APPRAISALS
102-42.40 When is a commercial appraisal
necessary?
102-42.45 Who obtains a commercial ap-
praisal?

102-42.50 Is there a special format for a com-
mercial appraisal?

102-42.55 What does the employing agency
do with the appraisal?

SPECIAL DISPOSALS

102-42.60 Who is responsible for gifts and
decorations received by Senators and
Senate employees?

102-42.65 What happens if the Commission
on Art and Antiquities does not dispose
of a gift or decoration?

102-42.70 Who handles gifts and decorations
received by the President or a member of
the President’s family?

102-42.75 How are gifts containing hazardous
materials handled?

Subpart B—Utilization of Foreign Gifts and
Decorations

102-42.80 To whom do ‘“‘we”, ‘‘you”,
their variants refer?

102-42.85 What gifts or decorations must we
report to GSA?

102-42.90 What is the requirement for re-
porting gifts or decorations that were re-
tained for official use but are no longer
needed?

102-42.95 How do we report gifts and decora-
tions as excess personal property?

102-42.100 How can we obtain an excess gift
or decoration from another agency?

102-42.105 What special information must be
included on the transfer request (SF 122)?

102-42.110 How must we justify a transfer re-
quest?

102-42.115 What must we do when the trans-
ferred gifts and decorations are no longer
required for official use?

and
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Subpart C—Donation of Foreign Gifts and
Decorations

102-42.120 When may gifts or decorations be
donated to State agencies?

102-42.125 How is donation of gifts or deco-
rations accomplished?

102-42.130 Are there special requirements
for the donation of gifts and decorations?

Subpart D—Sale or Destruction of Foreign
Gifts and Decorations

102-42.135 Whose approval must be obtained
before a foreign gift or decoration is of-
fered for public sale?

102-42.140 How is a sale of a foreign gift or
decoration to an employee conducted?
102-42.145 When is public sale of a foreign

gift or decoration authorized?

102-42.150 What happens to proceeds from
sales?

102-42.1565 Can foreign gifts or decorations
be destroyed?

AUTHORITY: Sec. 205(c), 63 Stat. 390 (40
U.S.C. 486(c)); sec. 515, 91 Stat. 862 (5 U.S.C.
7342).

SOURCE: 65 FR 45539, July 24, 2000, unless
otherwise noted.

Subpart A—General Provisions

§102-42.5 What does this part cover?

This part covers the acceptance, uti-
lization, donation, and disposal of gifts
and decorations from foreign govern-
ments under 5 U.S.C. 7342. If you re-
ceive gifts other than from a foreign
government you should refer to §102-
36.405.

DEFINITIONS

§102-42.10 What definitions apply to
this part?

The following definitions apply to

this part:
Decoration means an order, device,
medal, badge, insignia, emblem, or

award offered by or received from a for-
eign government.

Employee means:

(1) An employee as defined by b5
U.S.C. 2105 and an officer or employee
of the United States Postal Service or
of the Postal Rate Commission;

(2) An expert or consultant who is
under contract under 5 U.S.C. 3109 with
the United States or any agency, de-
partment, or establishment thereof, in-
cluding, in the case of an organization
performing services under that section,

41 CFR Ch. 102 (7-1-02 Edition)

any individual involved in the perform-
ance of such services;

(3) An individual employed by or oc-
cupying an office or position in the
government of a territory or possession
of the United States or the government
of the District of Columbia;

(4) A member of a uniformed service
as specified in 10 U.S.C 101;

(5) The President and the Vice Presi-
dent;

(6) A Member of Congress as defined
by 5 U.S.C. 2106 (except the Vice Presi-
dent) and any Delegate to the Con-
gress; and

(7) The spouse of an individual de-
scribed in paragraphs (1) through (6) of
this definition of employee (unless this
individual and his or her spouse are
separated) or a dependent (within the
meaning of section 152 of the Internal
Revenue Code of 1986 (26 U.S.C. 152)) of
this individual, other than a spouse or
dependent who is an employee under
paragraphs (1) through (6) of this defi-
nition of employee.

Employing agency means:

(1) The department, agency, office, or
other entity in which an employee is
employed, for other legislative branch
employees and for all executive branch
employees;

(2) The Committee on Standards of
Official Conduct of the House of Rep-
resentatives, for Members and employ-
ees of the House of Representatives, ex-
cept that those responsibilities speci-
fied in 5 U.S.C. 7342(c)(2)(A), (e)(1), and
(2)(2)(B) must be carried out by the
Clerk of the House;

(3) The Select Committee on Ethics
of the Senate, for Senators and em-
ployees of the Senate, except that
those responsibilities (other than re-
sponsibilities involving approval of the
employing agency) specified in 5 U.S.C.
7342(c)(2), (d), and (g)(2)(B) must be car-
ried out by the Secretary of the Sen-
ate; and

(4) The Administrative Offices of the
United States Courts, for judges and
judicial branch employees.

Foreign government means:

(1) Any unit of foreign government,
including any national, State, local,
and municipal government and their
foreign equivalents;
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(2) Any international or multi-
national organization whose member-
ship is composed of any unit of a for-
eign government; and

(3) Any agent or representative of
any such foreign government unit or
organization while acting as such.

Gift means a monetary or non-mone-
tary present (other than a decoration)
offered by or received from a foreign
government. A monetary gift includes
anything that may commonly be used
in a financial transaction, such as cash
or currency, checks, money orders,
bonds, shares of stock, and other secu-
rities and negotiable financial instru-
ments.

Minimal value means a retail value in
the United States at the time of ac-
ceptance of $260 or less, except that:

(1) GSA will adjust the definition of
minimal value in regulations prescribed
by the Administrator of General Serv-
ices every three years, in consultation
with the Secretary of State, to reflect
changes in the consumer price index
for the immediately preceding 3-year
period; and

(2) Regulations of an employing agen-
cy may define minimal value for its em-
ployees to be less, but not more than,
the value provided under this defini-
tion.

CARE, HANDLING AND DISPOSITION

§102-42.15 Under what circumstances
may an employee retain a foreign
gift or decoration?

Employees, with the approval of
their employing agencies, may accept
and retain:

(a) Gifts of minimal value received as
souvenirs or marks of courtesy. When a
gift of more than minimal value is ac-
cepted, the gift becomes the property
of the U.S. Government, not the em-
ployee, and must be reported.

(b) Decorations that have been of-
fered or awarded for outstanding or un-
usually meritorious performance. If the
employing agency disapproves reten-
tion of the decoration by the employee,
the decoration becomes the property of
the U.S. Government.

§102-42.25

§102-42.20 What is the typical disposi-
tion process for gifts and decora-
tions that employees are not au-
thorized to retain?

(a) Non-monetary gifts or decorations.
When an employee receives a non-mon-
etary gift above the minimal value or a
decoration that he/she is not author-
ized to retain:

(1) The employee must report the gift
or decoration to his/her employing
agency within 60 days after accepting
it.

(2) The employing agency determines
if it will keep the gift or decoration for
official use.

(3) If it does not return the gift or
decoration to the donor or keep it for
official use, the employing agency re-
ports it as excess personal property to
GSA for Federal utilization screening
under §102-42.95.

(4) If GSA does not transfer the gift
or decoration during

Federal utilization screening, the
employee may purchase the gift or
decoration (see §102-42.140).

() If the employee declines to pur-
chase the gift or decoration, and there
is no Federal requirement for either,
GSA may offer it for donation through
State Agencies for Surplus Property
(SASP) under part 101-44 of this title.

(6) If no SASP requests the gift or
decoration for donation, GSA may offer
it for public sale, with the approval of
the Secretary of State, or will author-
ize the destruction of the gift or deco-
ration under part 101-45 of this title.

(b) Monetary gifts. When an employee
receives a monetary gift above the
minimal value:

(1) The employee must report the gift
to his/her employing agency within 60
days after accepting it.

(2) The employing agency must:

(i) Report a monetary gift with pos-
sible historic or numismatic (i.e., col-
lectible) value to GSA; or

(ii) Deposit a monetary gift that has
no historic or numismatic value with
the Department of the Treasury.

§102-42.25 Who retains custody of
gifts and decorations pending dis-
posal?

(a) The employing agency retains
custody of gifts and decorations that
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employees have expressed an interest
in purchasing.

(b) GSA will accept physical custody
of gifts above the minimal value, which
employees decline to purchase, or deco-
rations that are not retained for offi-
cial use or returned to donors.

NoOTE TO §102-42.25(B): GSA will not accept
physical custody of foreign gifts of firearms.
Firearms reported by the agency as excess
must be disposed of in accordance with part
101-42 of this title.

§102-42.30 Who is responsible for the
security, care and handling, and de-
livery of gifts and decorations to
GSA, and all costs associated with
such functions?

The employing agency is responsible
for the security, care and handling, and
delivery of gifts and decorations to
GSA, and all costs associated with such
functions.

§102-42.35 Can the employing agency
be reimbursed for transfers of gifts
and decorations?

No, all transfers of gifts and decora-
tions to Federal agencies or donation
through SASPs will be without reim-
bursement. However, the employing
agency may require the receiving agen-
cy to pay all or part of the direct costs
incurred by the employing agency in
packing, preparation for shipment,
loading, and transportation.

APPRAISALS

§102-42.40 When is a commercial ap-
praisal necessary?

(a) A commercial appraisal is nec-
essary when an employee indicates an
interest in purchasing a gift or decora-
tion and must be obtained before the
gift or decoration is reported to GSA
for screening.

(b) GSA may also require the employ-
ing agency to obtain a commercial ap-
praisal of a gift or decoration that the
agency no longer needs before accept-
ing the agency’s report of the item as
excess personal property.

§102-42.45 Who obtains a commercial
appraisal?

The employing agency obtains a com-
mercial appraisal.
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§102-42.50 Is there a special format
for a commercial appraisal?

There is no special format for a com-
mercial appraisal, but it must be:

(a) On official company letterhead;

(b) Prepared in the United States;

(c) Dated; and

(d) Expressed in U.S. dollars.

§102-42.55 What does the employing
agency do with the appraisal?

The employing agency must attach
the commercial appraisal to a Stand-
ard Form (SF) 120, Report of Excess
Personal Property.

SPECIAL DISPOSALS

§102-42.60 Who is responsible for gifts
and decorations received by Sen-
ators and Senate employees?

Gifts and decorations received by
Senators and Senate employees are de-
posited with the Secretary of the Sen-
ate for disposal by the Commission on
Art and Antiquities of the TUnited
States Senate under 5 U.S.C. 7342(e)(2).
GSA is responsible for disposing of
gifts or decorations received by Mem-
bers and employees of the House of
Representatives.

§102-42.65 What happens if the Com-
mission on Art and Antiquities does
not dispose of a gift or decoration?

If the Commission on Art and Antiq-
uities does not dispose of a gift or deco-
ration, then it must be reported to
GSA for disposal. If GSA does not dis-
pose of a gift or decoration within one
yvear of the Commission’s reporting,
the Commission may:

(a) Request that GSA return the gift
or decoration and dispose of it itself; or

(b) Continue to allow GSA to dispose
of the gift or decoration in accordance
with this part.

§102-42.70 Who handles gifts and
decorations received by the Presi-
dent or a member of the President’s
family?

The National Archives and Records
Administration normally handles gifts
and decorations received by the Presi-
dent or a member of the President’s
family.
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§102-42.75 How are gifts containing
hazardous materials handled?

Gifts containing hazardous materials
are handled in accordance with the re-
quirements and provisions of this part
and part 101-42 of this title.

Subpart B—Utilization of Foreign
Gifts and Decorations

§102-42.80 To whom do “we”, “you”,
and their variants refer?

Use of pronouns ‘‘we’’, ‘“‘you’, and
their variants throughout this subpart
refers to the employing agency.

§102-42.85 What gifts or decorations
must we report to GSA?

You must report to GSA gifts of
more than minimal value, except for
monetary gifts that have no historic or
numismatic value (see §102-42.20), or
decorations the employee is not au-
thorized to retain that are:

(a) Not being retained for official use
or have not been returned to the donor;
or

§102-42.95

(b) Received by a Senator or a Senate
employee and not disposed of by the
Commission on Art and Antiquities of
the United States Senate.

§102-42.90 What is the requirement
for reporting gifts or decorations
that were retained for official use
but are no longer needed?

Non-monetary gifts or decorations
that were retained for official use must
be reported to GSA as excess property
within 30 days after termination of the
official use.

§102-42.95 How do we report gifts and
decorations as excess personal
property?

You must complete a Standard Form
(SF) 120, Report of Excess Personal
Property, and send it to the General
Services Administration, Property
Management Division (FBP), Wash-
ington, DC 20406. Conspicuously mark
the SF 120, “FOREIGN GIFTS AND/OR
DECORATIONS”, and include the fol-
lowing information:

Entry

Description

(a) Identity of Em-
ployee.

Give the name and position of the employee.

(b) Description of
Item.

Give a full description of the gift or decoration, including
the title of the decoration.

(c) Identity of For-
eign Government.

Give the identity of the foreign government (if known) and
the name and position of the individual who presented
the gift or decoration.

(d) Date of Accept-
ance.

Give the date the gift or decoration was accepted by the
employee.

(e) Appraised Value

Give the appraised value in United States dollars of the
gift or decoration, including the cost of the appraisal.
(The employing agency must obtain a commercial ap-
praisal before the gift is offered for sale to the employee.)

(f) Current Location
of Item.

Give the current location of the gift or decoration.

(g) Employing
Agency Contact
Person.

Give the name, address, and telephone number of the ac-
countable official in the employing agency.
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Entry

Description

(h) Purchase Inter-
est or Donation
Recommendation.

posed donee.

Indicate whether the employee wants to buy the gift, or
whether the employee wants the gift or decoration do-
nated to an eligible donee through GSA’s surplus dona-
tion program. Document this interest in a letter out-
lining any special significance of the gift or decoration
to the proposed donee. Also provide the mailing address
and telephone number of both the employee and the pro-

(i) Administration ..

Give the Administration in which the gift or decoration
was received (for example, Clinton Administration).

(j) Multiple Items ...

line item.

Identify each gift or decoration as a separate line item. Re-
port multiple gift items that make up a set (for example,
a tea set, a necklace and matching earrings) as a single

§102-42.100 How can we obtain an ex-
cess gift or decoration from another
agency?

To obtain an excess gift or decora-
tion from another agency, you would
complete a Standard Form (SF) 122,
Transfer Order Excess Personal Prop-
erty, or any other transfer order form
approved by GSA, for the desired
item(s) and submit the form to the
General Services Administration, Prop-
erty Management Division (FBP),
Washington, DC 20406.

§102-42.105 What special information
must be included on the SF 122?

Conspicuously mark the SF 122,
“FOREIGN GIFTS AND/OR DECORA-
TIONS”, and include all information
furnished by the employing agency as
specified in §102-42.95. Also, include on
the form the following statement: ‘At
such time as these items are no longer
required, they will be reported to the
General Services Administration, Prop-
erty Management Division (FBP),
Washington, DC 20406, and will be iden-
tified as foreign gift items and cross-
referenced to this transfer order num-
ber.”

§102-42.110 How must we justify a
transfer request?

You may only request excess gifts
and decorations for public display or
other bona fide agency use and not for
the personal benefit of any individual.
GSA may require that transfer orders

be supported by justifications for the
intended display or official use of re-
quested gifts and decorations. Jewelry
and watches that are transferred for of-
ficial display must be displayed with
adequate provisions for security.

§102-42.115 What must we do when
the transferred gifts and decora-
tions are no longer required for of-
ficial use?

When transferred gifts and decora-
tions are no longer required for official
use, report these gifts and decorations
to the GSA as excess property on a SF
120, including the original transfer
order number or a copy of the original
transfer order.

Subpart C—Donation of Foreign
Gifts and Decorations

§102-42.120 When may gifts or decora-
tions be donated to State agencies?

If there is no Federal requirement for
the gifts or decorations, and if gifts
were not sold to the employee, GSA
may make the gifts or decorations
available for donation to State agen-
cies under this subpart and part 101-44
of this title.

§102-42.125 How is donation of gifts
or decorations accomplished?

The State Agencies for Surplus Prop-
erty (SASP) must initiate the process
on behalf of a prospective donee (e.g.,
units of State or local governments
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and eligible non-profit organizations)
by:

(a) Completing a Standard Form (SF)
123, Transfer Order Surplus Personal
Property, and submitting it to General
Services Administration, Property
Management Division (FBP), Wash-
ington, DC 20406. Conspicuously mark
the SF 123 with the words, “FOREIGN
GIFTS AND/OR DECORATIONS.”

(b) Attaching an original and two
copies of a letter of intent to each SF
123 submitted to GSA. An authorized
representative of the proposed donee
must sign and date the letter, setting
forth a detailed plan for use of the
property. The letter of intent must
provide the following information:

(1) Identifying the donee applicant,
including its legal name and complete
address, its status as a public agency
or as an eligible nonprofit tax-exempt
activity, and the name, title, and tele-
phone number of its authorized rep-
resentative;

(2) A description of the gift or decora-
tion requested, including the gift’s
commercially appraised value or esti-
mated fair market value if no commer-
cial appraisal was performed; and

(3) Details on the planned use of the
gift or decoration, including where and
how it will be used and how it will be
safeguarded.

§102-42.130 Are there special require-
ments for the donation of gifts and
decorations?

Yes, GSA imposes special handling
and use limitations on the donation of
gifts and decorations. The SASP dis-
tribution document must contain or in-
corporate by reference the following:

(a) The donee must display or use the
gift or decoration in accordance with
its GSA-approved letter of intent.

(b) There must be a period of restric-
tion which will expire after the gift or
decoration has been used for the pur-
pose stated in the letter of intent for a
period of 10 years, except that GSA
may restrict the use of the gift or deco-
ration for such other period when the
inherent character of the property jus-
tifies such action.

(c) The donee must allow the right of
access to the donee’s premises at rea-
sonable times for inspection of the gift
or decoration by duly authorized rep-

§102-42.130
resentatives of the SASP or the U.S.
Government.

(d) During the period of restriction,
the donee must not:

(1) Sell, trade, lease, lend, bail, en-
cumber, cannibalize or dismantle for
parts, or otherwise dispose of the prop-
erty;

(2) Remove it permanently for use
outside the State;

(3) Transfer title to the gift or deco-
ration directly or indirectly; or

(4) Do or allow anything to be done
that would contribute to the gift or
decoration being seized, attached, lost,
stolen, damaged, or destroyed.

(e) If the gift or decoration is no
longer suitable, usable, or needed by
the donee for the stated purpose of do-
nation during the period of restriction,
the donee must promptly notify the
General Services Administration, Prop-
erty Management Division (FBP),
Washington, DC 20406, through the
SASP, and upon demand by GSA, title
and right to possession of the gift or
decoration reverts to the U.S. Govern-
ment. In this event, the donee must
comply with transfer or disposition in-
structions furnished by GSA through
the SASP, and pay the costs of trans-
portation, handling, and reasonable in-
surance during transportation.

(f) The donee must comply with all
additional conditions covering the han-
dling and use of any gift or decoration
imposed by GSA.

(g) If the donee fails to comply with
the conditions or limitations during
the period of restriction, the SASP
may demand return of the gift or deco-
ration and, upon such demand, title
and right to possession of the gift or
decoration reverts to the U.S. Govern-
ment. In this event, the donee must re-
turn the gift or decoration in accord-
ance with instructions furnished by the
SASP, with costs of transportation,
handling, and reasonable insurance
during transportation to be paid by the
donee or as directed by the SASP.

(h) If the gift or decoration is lost,
stolen, or cannot legally be recovered
or returned for any other reason, the
donee must pay to the U.S. Govern-
ment the fair market value of the gift
or decoration at the time of its loss,
theft, or at the time that it became un-
recoverable as determined by GSA. If
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the gift or decoration is damaged or de-
stroyed, the SASP may require the
donee to:

(1) Return the item and pay the dif-
ference between its former fair market
value and its current fair market
value; or

(2) Pay the fair market value, as de-
termined by GSA, of the item had it
not been damaged or destroyed.

Subpart D—Sale or Destruction of
Foreign Gifts and Decorations

§102-42.135 Whose approval must be
obtained before a foreign gift or
decoration is offered for public
sale?

The Secretary of State or the Sec-
retary’s designee must approve any
sale of foreign gifts or decorations (ex-
cept sale of foreign gifts to the em-
ployee, that is approved in this part).

§102-42.140 How is a sale of a foreign
gift or decoration to an employee
conducted?

Foreign gifts and decorations must
be offered first through negotiated
sales to the employee who has indi-
cated an interest in purchasing the
item. The sale price must be the com-
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mercially appraised value of the gift
plus the cost of the appraisal. Sales
must be conducted and documented in
accordance with part 101-45 of this
title.

§102-42.145 When is public sale of a
foreign gift or decoration author-
ized?

A public sale is authorized if a for-
eign gift or decoration:

(a) Survives Federal
screening;

(b) Is not purchased by the employee;

(c) Survives donation screening; and

(d) Is approved by the Secretary of
State or designee.

utilization

§102-42.150 What happens to proceeds
from sales?

The proceeds from the sale of foreign
gifts or decorations must be deposited
in the Treasury as miscellaneous re-
ceipts, unless otherwise authorized.

§102-42.155 Can foreign gifts or deco-
rations be destroyed?

Yes, foreign gifts or decorations that
are not sold under this part may be de-
stroyed and disposed of as scrap or for
their material content under part 101-
45 of this title.
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SUBCHAPTER C—REAL PROPERTY

PART 102-71—GENERAL

Sec.

102-71.5 What are the scope and philosophy
of the General Services Administration’s
(GSA) real property policies?

102-71.10 How are these policies organized?

102-71.15 What happens if the policy state-
ments in this part and parts 102-72
through 102-82 of this chapter conflict
with policy statements in 41 CFR parts
101-6, 101-17 through 101-20, 101-33, and
101-47?

102-71.20 What definitions apply to GSA’s
real property policies?

102-71.256 Who must comply with GSA’s real
property policies?

102-71.30 How must these real property poli-
cies be implemented?

102-71.35 Are agencies allowed to deviate
from GSA’s real property policies?

AUTHORITY: 40 U.S.C. 486(c).

SOURCE: 66 FR 5359, Jan. 18, 2001, unless
otherwise noted.

§102-71.5 What are the scope and phi-
losophy of the General Services Ad-
ministration’s (GSA) real property
policies?

GSA’s real property policies con-
tained in this part and parts 102-72
through 102-82 of this chapter apply to
Federal agencies, including the GSA/
Public Buildings Service (PBS), oper-
ating under, or subject to, the authori-
ties of the Administrator of General
Services. These policies cover the ac-
quisition, management, and utilization
and disposal of real property by Fed-
eral agencies that initiate and have de-
cisionmaking authority over actions
for real property services. The detailed
guidance implementing these policies
is contained in separate customer serv-
ice guides.

§102-71.10 How are these policies or-
ganized?

GSA has divided its real property
policies into the following functional
areas:

(a) Delegation of authority;

(b) Real estate acquisition;

(c) Facility management;

(d) Real property disposal;

(e) Design and construction;

(f) Art-in-architecture;

(g) Historic preservation;

(h) Assignment and utilization of
space;

(i) Safety and environmental man-
agement;

(j) Security; and

(k) Utility services.

§102-71.15 What happens if the policy
statements in this part and parts
102-72 through 102-82 of this chap-
ter conflict with policy statements
in 41 CFR parts 101-6, 101-17
through 101-20, 101-33, and 101-47?

The policies in this part and parts
102-72 through 102-82 of this chapter
apply to 41 CFR parts 101-17 through
101-20, 101-33, and 101-47. To the extent
that any policy statements elsewhere
in 41 CFR parts 101-17 through 101-20,
101-33, and 101-47 are inconsistent with
the policy statements in this part and
parts 102-72 through 102-82 of this chap-
ter, the policy statements in this chap-
ter are controlling.

§102-71.20 What definitions apply to
GSA’s real property policies?

The following definitions apply to
GSA’s real property policies:

Ezxecutive agency means any Execu-
tive department or independent estab-
lishment in the Executive branch of
the Government, including any wholly
owned Government corporation.

Federal agency means any Executive
agency or any establishment in the leg-
islative or judicial branch of the Gov-
ernment (except the Senate, the House
of Representatives, and the Architect
of the Capitol and any activities under
his or her direction).

Federal Government real property serv-
ices provider means any Federal Gov-
ernment entity operating under, or
subject to, the authorities of the Ad-
ministrator of General Services, that
provides real property services to Fed-
eral agencies. This definition also in-
cludes private sector firms under con-
tract with Federal agencies that de-
liver real property services to Federal
agencies. This definition excludes any
entity operating under, or subject to,
authorities other than those of the Ad-
ministrator of General Services.
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Public building means:

(1) Any building which is suitable for
office and/or storage space for the use
of one or more Federal agencies or
mixed ownership corporations, such as
Federal office buildings, post offices,
customhouses, courthouses, border in-
spection facilities, warehouses, and any
such building designated by the Presi-
dent. It also includes buildings of this
sort that are acquired by the Federal
Government under the Administrator’s
installment-purchase, lease-purchase,
and purchase-contract authorities.

(2) Public building does not include
buildings:

(i) On the public domain.

(ii) In foreign countries.

(iii) On Indian and native Eskimo
properties held in trust by the United
States.

(iv) On lands used in connection with
Federal programs for agricultural, rec-
reational, and conservation purposes.

(v) On or used in connection with
river, harbor, flood control, reclama-
tion or power projects, or for chemical
manufacturing or development
projects, or for nuclear production, re-
search, or development projects.

(vi) On or used in connection with
housing and residential projects.

(vii) On military installations.

(viii) On Department of Veteran’s Af-
fairs’ installations used for hospital or
domiciliary purposes.

(ix) Excluded by the President.

§102-71.25 Who must comply with
GSA'’s real property policies?

Federal agencies operating under, or
subject to, the authorities of the Ad-
ministrator of General Services must
comply with these policies.

§102-71.30 How must these real prop-
erty policies be implemented?

Each Federal Government real prop-
erty services provider must provide
services that are in accord with the
policies presented in parts 102-71
through 102-82 of this chapter. Also,
Federal agencies must make the provi-
sions of any contract with private sec-
tor real property services providers
conform to the policies in parts 102-71
through 102-82 of this chapter.
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§102-71.35 Are agencies allowed to de-
viate from GSA’s real property poli-
cies?

Yes, see §§102-2.60 through 102-2.110
of this chapter to request a deviation
from the requirements of these real
property policies.

PART 102-72—DELEGATION OF
AUTHORITY

Sec.

102-72.5 What is the scope of this part?
102-72.10 What basic policy governs delega-
tion of authority to Federal agencies?
102-72.15 What criteria must a delegation

meet?

102-72.20 Are there limitations on this dele-
gation of authority?

102-72.25 What are the different types of del-
egations of authority?

102-72.30 What are the different types of del-
egations related to real estate leasing?
102-72.35 What are the requirements for ob-
taining an ACO delegation from GSA?
102-72.40 What are facility management del-

egations?

102-72.45 What are the different types of del-
egations related to facility management?

102-72.50 What are Executive agencies’ re-
sponsibilities under a delegation of real
property management and operation au-
thority from GSA?

102-72.55 What are the requirements for ob-
taining a delegation of real property
management and operation authority
from GSA?

102-72.60 What are Executive agencies’ re-
sponsibilities under a delegation of indi-
vidual repair and alteration project au-
thority from GSA?

102-72.656 What are the requirements for ob-
taining a delegation of individual repair
and alteration project authority from
GSA?

102-72.70 What are Executive agencies’ re-
sponsibilities under a delegation of lease
management authority (contracting offi-
cer representative authority) from GSA?

102-72.75 What are the requirements for ob-
taining a delegation of lease manage-
ment authority (contracting officer rep-
resentative authority) from GSA?

102-72.80 What are Executive agencies’ re-
sponsibilities under a disposal of real
property delegation of authority from
GSA?

102-72.85 What are the requirements for ob-
taining a disposal of real property dele-
gation of authority from GSA?

102-72.90 What are Executive agencies’ re-
sponsibilities under a security delegation
of authority from GSA?
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102-72.95 What are the requirements for ob-
taining a security delegation of author-
ity from GSA?

102-72.100 What are Executive agencies’ re-
sponsibilities under a utility service del-
egation of authority from GSA?

102-72.105 What are the requirements for ob-
taining a utility services delegation of
authority from GSA?

AUTHORITY: 40 U.S.C. 486(c), (d) and (e).

SOURCE: 66 FR 5359, Jan. 18, 2001, unless
otherwise noted.

§102-72.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including the GSA/Public Buildings
Service (PBS), operating under, or sub-
ject to, the authorities of the Adminis-
trator of General Services.

§102-72.10 What basic policy governs
delegation of authority to Federal
agencies?

The Administrator of General Serv-
ices may delegate and may authorize
successive redelegations of the real
property authority vested in the Ad-
ministrator to any Federal agency.

§102-72.15 What criteria must a dele-
gation meet?

Delegations must be in the Govern-
ment’s best interest, which means that
GSA must evaluate such factors as
whether a delegation would be cost ef-
fective for the Government in the de-
livery of space.

§102-72.20 Are there limitations on
this delegation of authority?

Federal agencies must exercise dele-
gated real property authority and func-
tions according to the parameters de-
scribed in each delegation of authority
document, and Federal agencies may
only exercise the authority of the Ad-
ministrator that is specifically pro-
vided within the delegation of author-
ity document.

§102-72.25 What are the different
types of delegations of authority?

The basic types of GSA Delegations
of Authority are:

(a) Delegation of Leasing Authority;

(b) Delegation of Real Property Man-
agement and Operation Authority;

§102-72.35

(c) Delegation of Individual Repair
and Alteration Project Authority;

(d) Delegation of Lease Management
Authority (Contracting Office Rep-
resentative Authority);

(e) Delegation of Administrative Con-
tracting Officer (ACO) Authority;

(f) Delegation of Real Property Dis-
posal Authority;

(g) Security Delegation of Authority;
and

(h) Utility Services Delegation of Au-
thority.

§102-72.30 What are the different
types of delegations related to real
estate leasing?

Delegations related to real estate
leasing include the following:

(a) Categorical space delegations,
Agency special purpose space delega-
tions, and delegations to specific agen-
cies for certain space and lands outside
urban areas (see §101-18.104 of this
title).

(b) The Administrator of General
Services has issued a standing delega-
tion of authority (under a program
known as ‘““‘Can’t Beat GSA Leasing”’)
to the heads of all Federal agencies to
accomplish all functions relating to
leasing of general purpose space for
terms of up to 20 years regardless of ge-
ographic location. This delegation in-
cludes some conditions Federal agen-
cies must meet when conducting the
procurement themselves, such as train-
ing in lease contracting and reporting
data to GSA.

(c) An Administrative Contracting
Officer (ACO) delegation, in addition to
lease management authority, provides
Federal agencies with limited con-
tracting officer authority to perform
such duties as paying and withholding
lessor rent and modifying lease provi-
sions that don’t change the lease term
length or the amount of space under
lease.

§102-72.35 What are the requirements
for obtaining an ACO delegation
from GSA?

When Federal agencies don’t exercise
the delegation of authority for general
purpose space mentioned in §102-
72.30(b), GSA may consider granting an
ACO delegation when Federal agencies:

(a) Occupy at least 90 percent of the
building’s GSA-controlled space or
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Federal agencies have the written con-
currence of 100 percent of rent-paying
occupants covered under the lease; and

(b) Have the technical capability to
perform the leasing function.

§102-72.40 What are facility manage-
ment delegations?

Facility management delegations
give Executive agencies authority to
operate and manage buildings day to
day, to perform individual repair and
alteration projects and manage real
property leases.

§102-72.45 What are the different
types of delegations related to facil-
ity management?

The principal types of delegations in-
volved in the management of facilities
are:

(a) Real property management and
operation authority;

(b) Individual repair and alteration
project authority; and

(c) Lease management authority
(contracting officer representative au-
thority).

§102-72.50 What are Executive agen-
cies’ responsibilities under a dele-
gation of real property management
and operation authority from GSA?

With this delegation, Executive agen-
cies have the authority to operate and
manage buildings day to day. Dele-
gated functions may include building
operations, maintenance, recurring re-
pairs, minor alterations, historic pres-
ervation, concessions, and energy man-
agement of specified buildings subject
to the conditions in the delegation doc-
ument.

§102-72.55 What are the requirements
for obtaining a delegation of real
property management and oper-
ation authority from GSA?

An Executive agency may be dele-
gated real property management and
operation authority when it:

(a) Occupies at least 90 percent of the
space in the Government-controlled fa-
cility or has the concurrence of 100 per-
cent of the rent-paying occupants to
perform these functions; and

(b) Demonstrates that it can perform
the delegated real property manage-
ment and operation responsibilities.
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§102-72.60 What are Executive agen-
cies’ responsibilities under a dele-
gation of individual repair and al-
teration project authority from
GSA?

With this delegation of authority,
Executive agencies have the responsi-
bility to perform individual repair and
alterations projects. Executive agen-
cies are delegated repair and alter-
ations authority for reimbursable
space alteration projects up to the sim-
plified acquisition threshold, under
§101-20.106 of this title.

§102-72.65 What are the requirements
for obtaining a delegation of indi-
vidual repair and alteration project
authority from GSA?

Executive agencies may be delegated
repair and alterations authority for
other individual alteration projects
when they demonstrate the ability to
perform the delegated repair and alter-
ations responsibilities and when such a
delegation promotes efficiency and
economy.

§102-72.70 What are Executive agen-
cies’ responsibilities under a dele-
gation of lease management author-
ity (contracting officer representa-
tive authority) from GSA?

When an Executive agency does not
exercise the delegation of authority
mentioned in §102-72.30(b) to lease gen-
eral purpose space itself, it may be del-
egated, upon request, lease manage-
ment authority to manage the admin-
istration of one or more lease contracts
awarded by GSA.

§102-72.75 What are the requirements
for obtaining a delegation of lease
management authority (contracting
officer representative authority)
from GSA?

An Executive agency may be dele-
gated lease management authority
when it:

(a) Occupies at least 90 percent of the
building’s GSA-controlled space or has
the written concurrence of 100 percent
of rent-paying occupants covered under
the lease to perform this function; and

(b) Demonstrates the ability to per-
form the delegated lease management
responsibilities.
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§102-72.80 What are Executive agen-
cies’ responsibilities under a dis-
posal of real property delegation of
authority from GSA?

With this delegation, Executive agen-
cies have the authority to utilize and
dispose of excess or surplus real and re-
lated personal property and to grant
approvals and make determinations
subject to the conditions in the delega-
tion document.

§102-72.85 What are the requirements
for obtaining a disposal of real
property delegation of authority
from GSA?

While disposal delegations to Execu-
tive agencies are infrequent, GSA may
delegate authority to them based on
situations involving certain low-value
properties and when they can dem-
onstrate that they have the technical
expertise to perform the disposition
functions. GSA may grant special dele-
gations of authority to Executive agen-
cies for the utilization and disposal of
certain real property through the pro-
cedures set forth in part 101-47, subpart
101-47.6, of this title.

§102-72.90 What are Executive agen-
cies’ responsibilities under a secu-
rity delegation of authority from
GSA?

With a security delegation, Execu-
tive agencies have the authority and
responsibility to protect persons and
property at the locations identified in
the delegation document.

§102-72.95 What are the requirements
for obtaining a security delegation
of authority from GSA?

Executive agencies may be delegated
security authority when any of the fol-
lowing conditions exist:

(a) A clear and unique security re-
quirement;

(b) A critical national security issue;

(c) An intelligence or law enforce-
ment mission; or

(d) The current security contractor is
ineffective.

§102-72.100 What are Executive agen-
cies’ responsibilities under a utility
service delegation of authority from
GSA?

With this delegation, Executive agen-
cies have the authority to negotiate
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and execute utility services contracts
for periods over one year but not ex-
ceeding ten years for their use and ben-
efit. Agencies also have the authority
to intervene in utility rate proceedings
to represent the consumer interests of
the Federal Government, if so provided
in the delegation of authority.

§102-72.105 What are the require-
ments for obtaining a utility serv-
ices delegation of authority from
GSA?

Executive agencies may be delegated
utility services authority when they
have the technical expertise and ade-
quate staffing.

PART 102-73—REAL ESTATE
ACQUISITION

Sec.

102-73.5 What is the scope of this part?

102-73.10 What is the basic real estate acqui-
sition policy?

102-73.15 What real estate acquisition and
related services must Federal agencies
provide?

102-73.20 When may Federal agencies con-
sider leases of privately owned land and
buildings to satisfy their space needs?

102-73.25 Are Federal agencies required to
give priority consideration to space in
buildings under the custody and control
of the United States Postal Service in
fulfilling Federal agency space needs?

102-73.30 On what basis must Federal agen-
cies acquire leases?

102-73.35 Are Executive agencies required to
acquire leased space by negotiation?

102-73.40 Is the CICA applicable to lease ac-
quisition?

102-73.45 What policy must Executive agen-
cies comply with in locating Federal fa-
cilities?

102-73.50 What historic preservation provi-
sions must Federal agencies comply with
when acquiring space by lease?

102-73.556 With whom may Federal agencies
enter into lease agreements?

102-73.60 Are there any limitations on leas-
ing certain space?

102-73.66 When may Federal agencies con-
sider acquiring leases with purchase op-
tions?

102-73.70 What scoring rules must Federal
agencies follow when considering leases
and leases with purchase options?

102-73.75 When may Federal agencies con-
sider purchase of buildings?

102-73.80 What factors must Executive agen-
cies consider when purchasing sites?

102-73.85 What land acquisition policy must
Federal agencies follow?
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102-73.90 What relocation assistance policy
must Federal agencies follow?

102-73.95 1Is a prospectus required for all ac-
quisition, construction or alteration
projects?

102-73.100 What happens if the project ex-
ceeds the prospectus threshold?

AUTHORITY: 40 U.S.C. 486(c); Sec. 3(c), Reor-
ganization Plan No. 18 of 1950 (40 U.S.C. 490
note); Sec. 1-201(b), E.O. 12072, 43 FR 36869, 3
CFR, 1978 Comp., p. 213.

SOURCE: 66 FR 5359, Jan. 18, 2001, unless
otherwise noted.

§102-73.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including the GSA/Public Buildings
Service (PBS), operating under, or sub-
ject to, the authorities of the Adminis-
trator of General Services.

§102-73.10 What is the basic real es-
tate acquisition policy?

If suitable Government-controlled
space is unavailable, Executive agen-
cies must acquire real estate and re-
lated services in an efficient and cost
effective manner.

§102-73.15 What real estate acquisi-
tion and related services must Fed-
eral agencies provide?

Federal agencies, upon approval from
GSA, may provide real estate and re-
lated services, including leases (with
and without purchase options), build-
ing purchase, purchase of sites, con-
demnation, and relocation assistance.

§102-73.20 When may Federal agen-
cies consider leases of privately
owned land and buildings to satisfy
their space needs?

Federal agencies may consider leases
of privately owned land and buildings
only when needs cannot be satisfac-
torily met in Government-controlled
space and one or more of the following
conditions exist:

(a) Leasing is more advantageous to
the Government than constructing a
new building, or more advantageous
than altering an existing Federal build-
1ng;

(b) New construction or alteration is
unwarranted because demand for space
in the community is insufficient, or is
indefinite in scope or duration; or
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(c) Federal agencies cannot provide
for the completion of a new building
within a reasonable time.

§102-73.25 Are Federal agencies re-
quired to give priority consider-
ation to space in buildings under
the custody and control of the
United States Postal Service in ful-
filling Federal agency space needs?

Yes, after considering the avail-
ability of GSA-controlled space, Fed-
eral agencies must extend priority con-
sideration to available space in build-
ings under the custody and control of
the United States Postal Service
(USPS) in fulfilling Federal agency
space needs.

§102-73.30 On what basis must Fed-
eral agencies acquire leases?

Federal agencies must acquire leases
on the most favorable basis to the Fed-
eral Government, with due consider-
ation to maintenance and operational
efficiency, and at charges consistent
with prevailing market rates for com-
parable facilities in the community.

§102-73.35 Are Executive agencies re-
quired to acquire leased space by
negotiation?

Yes, Executive agencies must acquire
leased space by negotiation, except
where the sealed bid procedure is re-
quired by the Competition in Con-
tracting Act of 1984 (CICA), as amended
(41 U.S.C. 253(a)). See also 40 U.S.C.
618(b) with respect to the use of com-
petitive procedures for the acquisition
of leaseholds in buildings constructed
for Federal Government use.

§102-73.40 Is the CICA applicable to
lease acquisition?

Yes, Executive agencies must obtain
full and open competition among suit-
able locations meeting minimum Gov-
ernment requirements, except as other-
wise provided by CICA.

§102-73.45 What policy must Execu-
tive agencies comply with in locat-
ing Federal facilities?

When acquiring space by lease, Exec-
utive agencies must comply with the
location policies in §101-17.206 and
§102-79.90 (E.O. 13006 (61 FR 26071, 3
CFR, 1996 Comp., p. 195)) of this title.
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§102-73.50 What historic preservation
provisions must Federal agencies
comply with when acquiring space
by lease?

When acquiring space by lease, Fed-
eral agencies must comply with the
provisions of section 110(a) of the Na-
tional Historic Preservation Act of
1966, as amended, (16 U.S.C. 470h-2(a)),
regarding the use of historic prop-
erties.

§102-73.55 With whom may Federal
agencies enter into lease agree-
ments?

Federal agencies, upon approval from
GSA, may enter into lease agreements
with any person, copartnership, cor-
poration, or other public or private en-
tity, which do not bind the Govern-
ment for periods in excess of twenty
yvears (40 U.S.C. 490(h)(1)). This policy
does not include persons who might
otherwise be barred from contracting
with the Federal Government (e.g.,
debarred or suspended contractors or
Members of Congress).

§102-73.60 Are there any limitations
on leasing certain space?

Yes, the limitations on leasing cer-
tain space are as follows:

(a) In general, Federal agencies may
not lease any space to accommodate
computer and telecommunications op-
erations; secure or sensitive activities
related to the national defense or secu-
rity; or a permanent courtroom, judi-
cial chamber, or administrative office
for any United States court, if the av-
erage annual net rental cost of leasing
such space would exceed the prospectus
threshold (40 U.S.C. 606(e)).

(b) Federal agencies may lease such
space only if the Administrator of Gen-
eral Services first determines that
leasing such space is necessary to meet
requirements which cannot be met in
public buildings and submits such rea-
sons to the Committee on Environment
and Public Works of the Senate and the
Committee on Public Works and Trans-
portation of the House of Representa-
tives in accordance with 40 U.S.C.
606(e).

§102-73.80

§102-73.65 When may Federal agen-
cies consider acquiring leases with
purchase options?

Agencies may consider leasing with a
purchase option at or below fair mar-
ket value when one or more of the fol-
lowing conditions exist:

(a) The purchase option offers eco-
nomic and other advantages to the
Government and is consistent with the
Government’s goals;

(b) The Government is the sole or
major tenant of the building, and has a
long-term need for the property; or

(c) Leasing with a purchase option is
otherwise in the best interest of the
Government.

§102-73.70 What scoring rules must
Federal agencies follow when con-
sidering leases and leases with pur-
chase options?

All Federal agencies must follow the
budget scorekeeping rules for leases,
capital leases, and lease-purchases
identified in appendices A and B of
OMB Circular A-11 (For availability,
see 5 CFR 1310.3).

§102-73.75 When may Federal agen-
cies consider purchase of buildings?

Agencies may consider purchase of
buildings on a case-by-case basis when
one or more of the following conditions
exist:

(a) It is economically more beneficial
to own and manage the property;

(b) There is a long-term need for the
property;

(c) The property is an existing build-
ing, or a building nearing completion,
that can be purchased and occupied
within a reasonable time; or

(d) When otherwise in the best inter-
ests of the Government.

§102-73.80 What factors must Execu-
tive agencies consider when pur-
chasing sites?

Agencies must locate proposed Fed-
eral buildings on sites that are most
advantageous to the United States. Ex-
ecutive agencies must consider factors
such as whether the site will con-
tribute to economy and efficiency in
the construction, maintenance and op-
eration of the individual building, and
how the proposed site relates to the
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Government’s total space needs in the
community. Prior to acquiring, con-
structing or leasing buildings (or sites
for such buildings), Federal agencies
must use, to the maximum extent fea-
sible, historic properties available to
the agency. In site selections, Execu-
tive agencies must consider Executive
Orders 12072 (3 CFR, 1978 Comp., p. 213)
and 13006 (40 U.S.C. 601a note). In addi-
tion, Executive agencies must consider
all of the following:

(a) Maximum utilization of Govern-
ment-owned land (including excess
land) whenever it is adequate, eco-
nomically adaptable to requirements
and properly located, where such use is
consistent with the provisions of part
101-47, subpart 101-47.8, of this title.

(b) A site adjacent to or in the prox-
imity of an existing Federal building
which is well located and is to be re-
tained for long-term occupancy.

(c) The environmental condition of
proposed sites prior to purchase: The
sites must be free from contamination,
unless it is otherwise determined to be
in the best interests of the Government
to purchase a contaminated site (e.g.,
reuse of a site under an established
“Brownsfields’ program).

(d) Purchase options to secure the fu-
ture availability of a site.

(e) All applicable policies concerning
the location of Federal facilities (e.g.,
to give first priority to locating facili-
ties in rural areas under the Rural De-
velopment Act (7 U.S.C. 2204b-1)).

§102-73.85 What land acquisition pol-
icy must Federal agencies follow?

Federal agencies must follow a land
acquisition policy that:

(a) Encourages and expedites the ac-
quisition of real property by agree-
ments with owners;

(b) Avoids litigation, including con-
demnation actions, where possible and
relieves congestion in the courts;

(c) Provides for consistent treatment
of owners; and

(d) Promotes public confidence in
Federal land acquisition practices.

§102-73.90 What relocation assistance
policy must Federal agencies fol-
low?

Federal agencies, upon approval from

GSA, must provide appropriate reloca-

41 CFR Ch. 102 (7-1-02 Edition)

tion assistance under the Uniform Re-
location Assistance and Real Property
Acquisition Policies Act (42 U.S.C.
4651-4655) to eligible owners and ten-
ants of property purchased for use by
Federal agencies. Appropriate reloca-
tion assistance means that the Federal
agency must pay the displaced person
for actual reasonable moving expenses
(in moving himself, his family, busi-
ness, etc.); actual direct losses of tan-
gible personal property as a result of
moving or discontinuing a business; ac-
tual reasonable expenses in searching
for a replacement business or farm; and
actual reasonable expenses necessary
to reestablish a displaced farm, non-
profit organization, or small business
at its new site, but not to exceed
$10,000. The implementing regulations
are found in 49 CFR part 24 (see §105—
51.000 of this title).

§102-73.95 Is a prospectus required
for all acquisition, construction or
alteration projects?

(a) No, a prospectus is not required if
the dollar value of a project does not
exceed the prospectus threshold. The
Public Buildings Act of 1959, as amend-
ed, 40 U.S.C. 601-619, establishes a pro-
spectus threshold, applicable to Fed-
eral agencies operating under, or sub-
ject to, the authorities of the Adminis-
trator of General Services, for the con-
struction, alteration, purchase, and ac-
quisition of any building to be used as
a public building, and establishes a pro-
spectus threshold to lease any space for
use for public purposes. (Because of the
important role the prospectus approval
process plays in the budget preparation
and planning process and with Congres-
sional oversight responsibilities, Fed-
eral agencies must continue to prepare
and submit prospectuses for all
projects that exceed the prospectus
threshold identified in §102-73.55. All
GSA delegations of leasing, alteration,
and construction authority are subject
to this policy.)

(b) Public Law 104-66, 109 Stat. 734,
eliminated the prospectus submission
requirement of the Public Buildings
Act of 1959 (40 U.S.C. 606(a) and 610(b)).
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§102-73.100 What happens if the
project exceeds the prospectus
threshold?

Such projects require approval by the
Senate and the House of Representa-
tives if the dollar value exceeds the
prospectus threshold. In order to ob-
tain this approval, prospectuses for
such projects must be submitted to
GSA and the Administrator of General
Services will transmit the proposed
prospectuses to Congress for consider-
ation by the Senate and the House of
Representatives.

PART 102-74—FACILITY
MANAGEMENT

Sec.

102-74.5 What is the scope of this part?

102-74.10 What is the basic facility manage-
ment policy?

102-74.15 What are occupancy services?

102-74.20 What responsibilities do Executive
agencies have regarding occupancy serv-
ices?

102-74.25 What standard in providing occu-
pancy services must Executive agencies
follow?

102-74.30 What building services must Exec-
utive agencies provide?

102-74.35 What are concessions services?

102-74.40 When must Federal agencies pro-
vide concessions services?

102-74.45 Are Federal agencies required to
give blind vendors priority in operating
vending facilities?

102-74.50 What are conservation programs?

102-74.55 What are asset services?

102-74.60 What asset services must Execu-
tive agencies provide?

102-74.66 What standard in providing asset
services must Executive agencies follow?

102-74.70 What Federal facility ridesharing
policy must Executive agencies follow?

102-74.75 What steps must Executive agen-
cies take to promote ridesharing at Fed-
eral facilities?

102-74.80 What specific ridesharing informa-
tion must Executive agencies report to
the Administrator of General Services?

102-74.85 Where should Executive agencies
send their Federal Facility Ridesharing
Reports?

102-74.90 Are there any exceptions to these
ridesharing reporting requirements?

AUTHORITY: 40 U.S.C. 486(c); E.O. 12191, 45
FR 7997, 3 CFR, 1980 Comp., p 138.

SOURCE: 66 FR 5359, Jan. 18, 2001, unless
otherwise noted.

§102-74.25

§102-74.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including the GSA/Public Buildings
Service (PBS), operating under, or sub-
ject to, the authorities of the Adminis-
trator of General Services.

§102-74.10 What is the basic facility
management policy?

Executive agencies must manage, op-
erate, and maintain Government-
owned and leased buildings in a manner
that provides for quality space and
services consistent with their oper-
ational needs and that accomplish
overall Government objectives. The
management, operation, and mainte-
nance of buildings and building sys-
tems must:

(a) Be cost effective and energy effi-
cient;

(b) Be adequate to meet the agencies’
missions;

(c) Meet nationally recognized stand-
ards; and

(d) Be at an appropriate level to
maintain and preserve the physical
plant assets, consistent with available
funding.

§102-74.15 What are occupancy serv-
ices?
Occupancy services are:
(a) Building services (see §102-74.30);
(b) Concession services; and
(c) Conservation programs.

§102-74.20 What responsibilities do
Executive agencies have regarding
occupancy services?

Executive agencies, upon approval
from GSA, must manage, administer,
and enforce the requirements of agree-
ments (such as Memoranda of Under-
standing, etc.) and contracts that pro-
vide for the delivery of occupancy serv-
ices.

§102-74.25 What standard in pro-
viding occupancy services must Ex-
ecutive agencies follow?

Executive agencies must provide oc-
cupancy services that substantially
conform to nationally recognized
standards. As needed, Executive agen-
cies may adopt other standards for
buildings and services in Federally-
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controlled facilities in order to con-
form to statutory requirements and to
implement cost-reduction efforts.

§102-74.30 What building services
must Executive agencies provide?

Executive agencies, upon approval
from GSA, must provide:

(a) Building services such as custo-
dial, solid waste management (includ-
ing recycling), heating and cooling,
landscaping and grounds maintenance,
tenant alterations, minor repairs,
building maintenance, integrated pest
management, signage, parking, and
snow removal, at appropriate levels to
support Federal agency missions; and

(b) Arrangements for raising and low-
ering the United States flags at appro-
priate times. In addition, agencies
must display P.O.W. and M.IL.A. flags at
locations specified in 36 U.S.C. 189a on
P.O.W./M.I.A. flag display days.

§102-74.35 What are concessions serv-
ices?

Concessions services are services
such as dry cleaners, gift shops, vend-
ing facilities (onsite preparation facili-
ties, prepackaged facilities, sundry fa-
cilities, and vending machines), cafe-
terias, employee health units, and pub-
lic pay telephones.

§102-74.40 When must Federal agen-
cies provide concessions services?

Federal agencies, upon approval from
GSA, must provide concessions services
where building population supports
such services and when the availability
of existing commercial services is in-
sufficient to meet Federal agency
needs. See the Randolph-Sheppard Act,
as amended, 20 U.S.C. 107 et seq., and
part 101-20, subpart 101-20.2, of this
title.

§102-74.45 Are Federal agencies re-
quired to give blind vendors pri-
ority in operating vending facili-
ties?

With certain exceptions, the Ran-
dolph-Sheppard Act requires that blind
persons licensed under the provisions
of the Act be authorized to operate
vending facilities on any Federal prop-
erty, including leased buildings. The
Act imposes a positive obligation on
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Federal agencies to have suitable sites
for vending facilities in buildings that
they acquire.

§102-74.50 What are conservation pro-
grams?

Conservation programs are programs
that improve energy and water effi-
ciency and promote the use of solar
and other renewable energy. These pro-
grams must promote and maintain an
effective source reduction activity (re-
ducing consumption of resources such
as energy, water and paper), resource
recovery activity (obtaining materials
from the waste stream that can be re-
cycled into new products), and reuse
activity (reusing same product before
disposition, such as reusing unneeded
memos for scratch paper).

§102-74.55 What are asset services?

Asset services include repairs (as op-
posed to those minor repairs identified
in §102-74.30(a)), alterations, and mod-
ernizations for real property assets.
Typically, these are the type of repairs
and alterations necessary to preserve
or enhance the value of the real prop-
erty asset.

§102-74.60 What asset services must
Executive agencies provide?

Executive agencies, upon approval
from GSA, must provide asset services
such as repairs (in addition to those
minor repairs identified in §102-
74.30(a)), alterations, and moderniza-
tions for real property assets. Federal
agencies must follow the prospectus
submission and approval policy identi-
fied in §§102-73.95 and 102-73.100.

§102-74.65 What standard in pro-
viding asset services must Execu-
tive agencies follow?

Executive agencies must provide
asset services that maintain continuity
of Government operations, continue ef-
ficient building operations, extend the
useful life of buildings and related
building systems, and provide a quality
workplace environment that enhances
employee productivity.
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§102-74.70 What Federal facility ride-
sharing policy must Executive
agencies follow?

Executive agencies must actively
promote the use of ridesharing (car-
pools, vanpools, privately leased buses,
public transportation, and other multi-
occupancy modes of travel) by per-
sonnel working at Federal facilities to
conserve energy, reduce congestion,
improve air quality, and provide an ec-
onomical way for Federal employees to
commute to work.

§102-74.75 What steps must Executive
agencies take to promote ride-
sharing at Federal facilities?

Agencies must:

(a) Establish an annual ridesharing
goal for each facility.

(b) Report to the Administrator of
General Services by June 1 of each year
the goals established, the means devel-
oped to achieve those goals, and the
progress achieved.

(c) Cooperate with State and local
ridesharing agencies where such agen-
cies exist.

§102-74.80 What specific ridesharing
information must Executive agen-
cies report to the Administrator of
General Services?

The head of each agency must submit
to GSA by June 1 of each year a report
which includes all of the following:

(a) The name, address, title, and tele-
phone number of the agencywide Em-
ployee Transportation Coordinator
(ETC).

(b) A narrative on actions taken and
barriers encountered in promoting
ridesharing within the agency.

(c) Information on any noticeable fa-
cility achievements.

(d) A copy of instructions issued to
the agency’s facility ETC’s for imple-
menting the Federal Facility Ride-
sharing Program.

§102-74.85 Where should Executive
agencies send their Federal Facility
Ridesharing Reports?

Agencies must send their Federal Fa-
cility Ridesharing Reports to the Real
Property Policy Division (MPR), Gen-
eral Services Administration, 1800 F
Street, NW., Washington, DC 20405.
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§102-74.90 Are there any exceptions to
these ridesharing reporting re-
quirements?

Yes, facilities with less than 100 full-
time employees or less than 100 full-
time employees on the largest shift are
not required to submit an annual re-
port. Agencies must not subdivide
buildings, groups of buildings, or work-
sites for the purpose of meeting the ex-
ception standards.

PART 102-75—REAL PROPERTY
DISPOSAL
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102-75.95 Are appraisals required for all real
property disposal transactions?
102-75.100 Who must appraise the real prop-
erty?
AUTHORITY: 40 U.S.C. 486(c), 483(a), and 484;
E.O. 12512, 50 FR 18453, 3 CFR, 1985 Comp., b.
340.

SOURCE: 66 FR 5359, Jan. 18, 2001, unless
otherwise noted.

§102-75.5 What is the scope of this
part?

The real property policies contained
in this part apply to Federal agencies,
including the GSA/Public Buildings
Service (PBS), operating under, or sub-
ject to, the authorities of the Adminis-
trator of General Services.

§102-75.10 What basic real property
disposal policy governs Executive
agencies?

Executive agencies must provide, in a
timely, efficient, and cost effective
manner, the full range of real estate
services necessary to support their real
property utilization and disposal needs.
Landholding agencies must make sur-
veys of real property under their juris-
diction to identify property that is un-
utilized, underutilized, or not being put
to optimum use. Executive agencies
must have adequate procedures in
place to promote the effective utiliza-
tion and disposal of such real property.

§102-75.15 What real property dis-
posal services must Executive agen-
cies provide?

Executive agencies must provide real
property disposal services for real prop-
erty assets under their custody and
control. These real property disposal
services include utilization of excess
property, surveys, disposal of surplus
property, public benefit conveyances,
negotiated sales, public sales, related
disposal services, and appraisals.

§102-75.20 What are Executive agen-
cies’ responsibilities concerning the
utilization of excess property?

Executive agencies’ responsibilities
concerning the utilization of excess
property are to:

(a) Increase the identification and re-
porting of their excess real property;

(b) Achieve maximum use of their ex-
cess real property, in terms of economy

41 CFR Ch. 102 (7-1-02 Edition)

and efficiency, to minimize expendi-
tures for the purchase of real property;

(c) Provide for the transfer of excess
real property among Federal agencies,
to mixed-ownership Government cor-
porations, and to the municipal gov-
ernment of the District of Columbia;
and

(d) Obtain assistance from GSA in re-
solving conflicting requests for trans-
ferring real property that the involved
agencies cannot resolve.

§102-75.25 What are Executive agen-
cies’ responsibilities concerning
real property surveys?

A landholding agency’s responsibil-
ities concerning real property surveys
are to:

(a) Survey real property under its
control (i.e., that property reported on
its financial statements) at least annu-
ally to identify property that is not
needed, underutilized, or not being put
to optimum use. When other needs for
the property are identified or recog-
nized, the agency must determine
whether continuation of the current
use or another use would better serve
the public interest, considering both
the Federal agency’s needs and the
property’s location. In conducting an-
nual reviews of their property holdings,
§101-47.801(b) of this title and other ap-
plicable GSA regulations provide
guidelines for Executive agencies to
consider in identifying unneeded Fed-
eral real property;

(b) Maintain its inventory of real
property at the absolute minimum con-
sistent with economical and efficient
conduct of the affairs of the agency;
and

(c) Promptly report to GSA real
property that it has determined to be
excess.

§102-75.30 When may landholding
Federal agencies grant rights for
non-Federal interim use of excess
property reported to GSA?

Landholding Federal agencies may
grant rights for non-Federal interim
use of excess property reported to GSA,
when it is determined that such excess
property is not required for the needs
of any Federal agency.
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§102-75.35 What are Executive agen-
cies’ responsibilities concerning the
disposal of surplus property?

Executive agencies must obtain from
GSA a determination that their excess
real property is not needed for Federal
use and is surplus to the needs of the
Federal Government. After receiving
this determination, Executive agen-
cies, upon approval from GSA, must ex-
peditiously make the surplus property
available for acquisition by State and
local governmental units and nonprofit
institutions (see §102-75.55) or for sale
by public advertising, negotiation, or
other disposal action. Executive agen-
cies must consider the availability of
real property for public purposes on a
case-by-case basis, based on highest
and best use and estimated fair market
value. See §101-47.202-2(b) of this title
for the requirements for reporting ex-
cess real property. Where hazardous
substance activity is identified, see
§101-47.304-14 of this title for required
information that the disposal agency
must incorporate into Invitation for
Bids/Offers to Purchase.

§102-75.40 When may Executive agen-
cies dispose of surplus real prop-
erty by exchange for privately
owned property?

Executive agencies may dispose of
surplus real property by exchange for
privately owned property only:

(a) For property management consid-
erations such as boundary realignment
or provision of access; or

(b) Where authorized by law, when
the requesting Federal agency receives
approval from the Office of Manage-
ment and Budget and the appropriate
oversight committees, and where the
transaction offers substantial eco-
nomic or unique program advantages
not otherwise obtainable by any other
acquisition method.

§102-75.45 When may Executive agen-
cies outlease surplus real property
for non-Federal interim use?

Executive agencies may outlease sur-
plus real property for non-Federal in-
terim use, pending its disposition,
when both of the following conditions
exist:

(a) The lease or permit does not ex-
ceed one year and is revocable with not

§102-75.60

more than a 30-day notice by the dis-
posal agency; and

(b) The use and occupancy will not
interfere with, delay, or impede the
disposal of the property.

§102-75.50 What are Federal agencies’
reporting responsibilities under the
Stewart B. McKinney Homeless As-
sistance Act (42 U.S.C. 11411)?

By December 31 of each year, each
landholding agency responsible for re-
porting must notify the Department of
Housing and Urban Development (HUD)
regarding the current availability sta-
tus and classification of each property
controlled by the agency that:

(a) Was included in a list of suitable
properties published that year by HUD;
and

(b) Remains available for application
for use to assist the homeless, or has
become available for application dur-
ing that year.

§102-75.55 What are Executive agen-
cies’ responsibilities concerning
public benefit conveyances?

Based on a highest and best use anal-
ysis, Executive agencies, upon approval
from GSA, may make surplus real
property available to State and local
governments and certain nonprofit in-
stitutions at up to 100 percent public
benefit discount for public benefit pur-
poses. Some examples of such purposes
are education, health, park and recre-
ation, the homeless, historic monu-
ments, public airports, highways, cor-
rectional facilities, ports, and wildlife
conservation. The implementing regu-
lations are found at §101-47.308 of this
title.

§102-75.60 When may Executive agen-
cies conduct negotiated sales?

Executive agencies may conduct ne-
gotiated sales only when:

(a) The estimated fair market value
of the property does not exceed $15,000;
or

(b) Bid prices after advertising are
unreasonable (for all or part of the
property) or were not independently ar-
rived at in open competition; or

(c) The character or condition of the
property or unusual circumstances
make it impractical to advertise for
competitive bids and the fair market

139



§ 102-75.65

value of the property and other satis-
factory terms of disposal are obtain-
able by negotiation; or

(d) The disposals will be to States,
Commonwealth of Puerto Rico, posses-
sions, political subdivisions thereof, or
tax-supported agencies therein, and the
estimated fair market value of the
property and other satisfactory terms
of disposal are obtainable by negotia-
tions. Such negotiated sales to public
bodies must be limited to where a pub-
lic benefit will result from a negotiated
sale which would not be realized from a
competitive sale disposal (some exam-
ples of such purposes are administra-
tive offices and economic develop-
ment); or

(e) Negotiation is otherwise author-
ized by the Federal Property and Ad-
ministrative Services Act of 1949 or
other law, such as disposals of power
transmission lines for public or cooper-
ative power projects.

§102-75.65 What are Executive agen-
cies’ responsibilities concerning ne-
gotiated sales?

Executive agencies must:

(a) Obtain such competition as is fea-
sible in all negotiations of disposals
and contracts for disposal of surplus
property; and

(b) Prepare and transmit an explana-
tory statement, identifying the cir-
cumstances of each disposal by nego-
tiation for any real property specified
in 40 U.S.C. 484(e)(6)(A), to the appro-
priate committees of the Congress in
advance of such disposal.

§102-75.70 What can Executive agen-
cies do to eliminate the potential
for windfall profits to public agen-
cies in negotiated sales?

To eliminate the potential for wind-
fall profits to public agencies, Execu-
tive agencies must include in nego-
tiated sales to public agencies an ex-
cess profits clause, which usually runs
for 3 years. This clause states that, if
the purchaser should sell or enter into
agreements to sell the property within
3 years from the date of title transfer
by the Federal Government, all pro-
ceeds in excess of the purchasers costs
will be remitted to the Federal Govern-
ment. (Put the clause found in §101-
47.4908 of this title in the offer to pur-
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chase and in the conveyance docu-
ment.)

§102-75.75 What is a negotiated sale
for economic development pur-
poses?

A negotiated sale for economic devel-
opment purposes means that the public
body purchasing the property will de-
velop or make substantial improve-
ments to the property with the inten-
tion of reselling or leasing the property
in parcels to users to advance the com-
munity’s economic benefit. This type
of negotiated sale is acceptable where
the expected public benefits to the
community are greater than the antici-
pated proceeds derived from a competi-
tive public sale.

§102-75.80 What are Executive agen-
cies’ responsibilities concerning
public sales?

Executive agencies must make avail-
able by competitive public sale any
surplus property that is not disposed of
by public benefit discount conveyance
or by negotiated sale. Awards must be
made to the responsible bidder whose
bid will be most advantageous to the
Government, price and other factors
considered.

§102-75.85 How can Federal agencies
obtain related disposal services?

Federal agencies with independent
disposal authority are encouraged to
obtain disposal related services from
those agencies with expertise in real
property disposal, such as GSA, as al-
lowed by 31 U.S.C. 15635 (the Economy
Act), so that agencies may remain fo-
cused on their core mission.

§102-75.90 What type of appraisal
value must be obtained for real
property disposal transactions?

For all real property transactions re-
quiring appraisals, Executive agencies
must in all cases obtain, as appro-
priate, an appraisal of either the fair
market value or the fair annual rental
value of property available for dis-
posal.

§102-75.95 Are appraisals required for
all real property disposal trans-
actions?

Generally, yes, appraisals are re-
quired for all real property disposal
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transactions. However, appraisals are
not required when either of the fol-
lowing conditions exist:

(a) An appraisal will serve no useful
purpose (e.g., legislation authorizes
conveyance without monetary consid-
eration or at a fixed price). This excep-
tion does not apply to negotiated sales
to public agencies intending to use the
property for a public purpose not cov-
ered by any of the special disposal pro-
visions in §101-47.308 of this title.

(b) The estimated fair market value
of property to be offered on a competi-
tive sale basis does not exceed $50,000.

§102-75.100 Who must appraise the
real property?

Executive agencies must use only ex-
perienced and qualified real estate ap-
praisers familiar with types of property
to be appraised when conducting the
appraisal. When an appraisal is re-
quired for the purposes of disposing of
surplus pr